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PRIVATE PROPERTY ON THE HIGH SEAS. 


In view of the fact that one of the subjects selected for dis- 
cussion at the Congress of Lawyers and Jurists is: ‘‘ The pro- 
tection which should be accorded to private property on the high 
seas in time of war,’’ it may be of interest to note the tradi- 
tional policy of the United States on this subject. 

Premising, in a general way, that while in the course of civili- 
zation and the gradual mitigation of the hardships of war, the 
capture and confiscation of private property on /and belonging 
to unoffending non-combatants has long since been abolished, 
still, on the ocean we plunder and confiscate about the same way 
as maritime nations did 300 years ago. Attempts to reform the 
rules of maritime warfare in this respect and to elevate them 
upon the same plane as that occupied by the rules of war on 
land, have so far been unsuccessful, although some progress 
has been made in that direction by exempting the property of 
neutrals on enemies’ ships and the property of enemies on neu- 
tral ships. This much was finally attained by the so-called Dec- 
laration of Paris of 1856. 

It is pleasant to note that the United States has always taken 
the broader ground and repeatedly signified its willingness to 
agree to an amendment of international law abolishing the right 
of capturing private property altogether. 


In the very beginning of our government this position was 
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taken by Benjamin Franklin while acting as one of the plenipo- 
tentiaries to negotiate treaties with European powers. 

*¢ There are three employments,’’ he says, ‘* which I wish the 
law of nations would protect, so that they should never be 
molested or interrupted by enemies even in time of war; I mean 
farmers, fishermen and merchants; because their employments 
are not only innocent, but for the common subsistence and bene- 
fit of the human species in general.’’! 

In 1783 he transmitted to one of the English commissioners 
a paper containing: ‘* A proposition for improving the law of 
nations, by prohibiting the plundering of unarmed and usefully 
employed people.”’ In it he speaks of ** the practice of robbing 
merchants on the high seas’ as ‘¢a remnant of ancient piracy.” 
He proposes that ‘* all merchants or traders with their unarmed 
vessels, employed in commerce, exchanging the products of dif- 
ferent places, and thereby rendering the necessaries, conveni- 
ences and comforts of human life more easy to obtain and more 
general, shall be allowed to pass freely, unmolested.’’ ? 

Franklin succeeded in having these principles recognized and 
inserted in our first treaty with Prussia,’ then under the reign of 
Frederick the Great, who had himself characterized the prevail- 
ing system as ‘* legalized robbery.”’ 

In 1823 President Monroe sent a proposition, to abolish war 
upon private property atsea, to all the leading powers of Europe, 
but it was never acted on. Insubmitting it, John Quincy Adams, 
Secretary of State, said: — 

‘*The principle upon which the government of the United 
States‘now offers this proposal to the civilized world is, that the 
same precepts of justice, of charity, and of peace, under the 
influence of which Christian nations have, by common consent, 
exempted private property on shore from the destruction or dep- 
redation ofgwar, require the same exemption in favor of private 
property upon the sea.’’¢ 

When John Quincy Adams became President he declared him- 


1 Letter to Mr. Wendorp, Frank- 3 1785. 
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self in favor of the doctrine in a special message of March 15th, 
1826. In 1854 President Pierce in his second annual message 
declared himself in favor of ‘+ the principle that private property 
of unoffending non-combatants, though enemjes, should be ex- 
empt from the ravages of war.’’! And in the same year 
Buchanan, then Minister to England, wrote: ‘* War against 
private property should be abolished altogether upon the ocean, 
as it has already been upon the land.”’ 

The subject came very prominently before the world in 1856 
in connection with the Declaration of Paris, the first article of 
which abolished privateering. The Declaration was signed by 
nearly all the maritime powers of Europe. The United States 
declined unless coupled with the further provision abolishing the 
capture of private property at sea altogether. 

Mr. Marcy, Secretary of State, replying to the Count de 
Sartiges, the French Minister, who invited the assent of the 
American government, said : — 

‘* The reasons which induced the Congress at Paris to declare 
privateering abolished are not stated, but they are presumed to 
be only such as are usually urged against the exercise of that 
belligerent right. 

‘* The prevalence of Christianity and the progress of civiliza- 
tion has greatly mitigated the ancient mode of prosecuting hos- 
tilities. War is now an affair of governments. It is the public 
authority which makes and carries on war; individuals are not 
permitted to take part in it, unless authorized to do so by their 
government. Itis a generally received rule of modern warfare, 
so far at least as operations upon land are concerned, that the 
persons and effects of non-combatants are to be respected. The 
wonted pillage and uncompensated appropriation of individual 
property by armies, even in possession of an enemy’s country, 
is against the usage of modern times. Such a mode of pro- 
ceeding at this date would be condemned by the enlightened 
judgment of the world, unless warranted by special circum- 
stances. Every consideration which uphoids this sentiment, in 
regard to the conduct of war on land, favors the application of 


1 See Pierce’s second annual message, 1854. 
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the same rule to the persons and property of citizens of the bellig- 
erents found upon the ocean. 

‘‘It is fair to presume that the strong desire to ameliorate 
the severe usages of war by exempting private property upon 
the ocean from seizure, to the extent it is usually exempted on 
land, was the chief inducement which led to the ‘ Declaration’ 
by the Congress at Paris, that ‘ privateering is, and remains, 
abolished.’ 

‘* The undersigned is directed by the President to say, that to 
this principle of exempting private property upon the ocean, as 
well as upon the land, applied without restriction, he vields the 
most ready and willing assent. The undersigned cannot better 
express the President’s views upon the subject, than by quoting 
the language of his Annual Message to Congress of December 
4th, 1854.’’ 

After quoting the President at some length, he coutinues :— 

‘¢ The President, therefore, proposes to add to the first propo- 
sition in the declaration of the Congress at Paris the following 
words: ‘ And that the private property of subjects and citizens - 
of a belligerent on the high seas shall be exempt from seizure 
by public armed vessels of the other belligerent, except it be 
contraband.’ Thus amended, the government of the United 
States will adopt it, together with the other three principles 
contained in that declaration.”’ 

The above ** proposition ’’ is often called the Marcy Amend- 
ment, and it is also known as the American Amendment. Russia 
declared her willingness to accede to it. It is also understood 
that France, Prussia, Italy and the Netherlands were favorably 
inclined, but that it failed because of the opposition of Great 
Britain. 

On the breaking out of the Civil War Mr. Secretary Seward 
sent an ‘‘ identical note ’’ to the Ministers of the United States 
in Europe outlining the policy which the United States would 
pursue on the high seas, and in that connection stated that the 
President (Abraham Lincoln) adhered to the principles ex- 
pressed in the Marcy Amendment, but regretted that time and 
circumstances did not then permit him to urge further negotia- 
tions in that direction. 
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In 1871 a treaty was entered into between the United States 
and Italy which recognized the principle so often contended for 
by the United States, in the following language :— 

‘¢ The high contracting parties agree that, in the unfortunate 
event of a war between them, the private property of their 
respective citizens and subjects, with the exception of contra- 
band of war, shall be exempt from capture or seizure, on the 
high seas or elsewhere, by the armed vessels or by the military 
forces of either party; it being understood that this exemption 
shall not extend to vessels and their cargoes which may at- 
tempt to enter a port blockaded by the naval forces of either 
party.” 

During the late war with Spain we made full use of the right 
of capturing private property on sea. Indeed the first gun fired 
was in the capture of an unarmed merchant ship, the Buena 
Ventura, on the 22d day of April, 1898. And this was followed 
by numerous other captures of merchant ships, many of whose 
crews were not even aware that war had been declared between 
the two governments. All this was strictly according to the 
laws and usages of maritime war as they now stand, and it was 
what Spain would have done to our merchant ships if her fleets 
had not been destroyed. But after it was all over, President 
McKinley voiced the better sentiment of this nation by inserting 
the following paragraph in his next annual message to Con- 
gress : — 

‘¢ The experiences of the last year bring forcibly home to us a 
sense of the burdens and the waste of war. We desire, in com- 
mon with most civilized nations, to reduce to the lowest possible 
point the damage sustained in time of war by peaceable trade 
and commerce. It is true we may suffer in such cases less than 
other communities, but all nations are damaged more or less by 
the state of uneasiness and apprehension into which an out- 
break of hostilities throws the entire commercial world. It 
should be our object, therefore, to minimize, so far as prac- 
ticable, this inevitable loss and disturbance. This purpose can 
probably best be accomplished by an international agreement to 
regard all private property at sea as exempt from capture or 
destruction by the forces of belligerent powers. The United 
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States government has for many years advocated this humane 
and beneficent principle, and is now in position to recommend 
it to other powers without the imputation of selfish motives. 
I therefore suggest for your consideration that the executive be 
authorized to correspond with the governments of the principal 
maritime powers with a view to incorporating into the perma- 
nent law of civilized nations the principle of the exemption of 
all private property at sea, not contraband of war, from capture 
or destruction by belligerent powers.”’ 

The latest manifestation of our government on this subject 
was at The Hague Peace Conference in 1899, where the Ameri- 
can commissioners (presumably under instructions from the 
home government) presented the following proposition : — 

‘* The private property of all citizens or subjects of the signa- 
tory Powers, with the exception of contraband of war, shall be 
exempt from capture or seizure on the high seas or elsewhere by 
the armed vessels or by the military forces of any of the said 
signatory Powers. But nothing herein contained shall extend 
exemption from seizure to vessels and their cargoes which may 
attempt to enter a port blockaded by the naval forces of any of 
the said Powers.”’ 

This proposal was advocated ina strong address by Ambassador 
Andrew D. White on behalf of the American commissioners; it 
was also supported by Count Nigra on behalf of Italy. But as 
the subject was not included in the.call for the conference, most 
of the members were without instructions on this subject, and 
finally it was deferred for definite action to a future conference. 
And so the matter stands at present. 

The of idea of war included public and private warfare upon 
persons and property; it was everyone against everyone. The 
modern idea is to confine war to public warfare, 7. e., warfare 
between armies and armies and between navies and navies, 
leaving non-combatants as much as possible free from injury to 
persons and property. The idea of battleships and armed 
cruisers chasing after unarmed merchant vessels and appropriating 
the proceeds of their confiscation is no longer in harmony with 
the modern idea of what naval warfare ought to be. 

There is no doubt that the trend of public opinion is in the 
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direction of the abolition of the old system, and that erelong the 
change will come. Opposition on the part of Great Britain has 
probably retarded the accomplishment of that result more than 
any other one factor in the situation. Owing to its naval 
strength England would probably derive more benefit from the 
continuance of the present system than other nations. But like 
all movements in the direction of justice and humanity and the 
higher plane of civilization, this one too will ultimately prevail 
over real or imaginary national advantages. The abolition of 
privateering and the concessions made to neutral trade by the 
Declaration of Paris point the way. The rest is but the logical 
sequence. 


G. A. FINKELNBURG. 


St. Louris, Mo. 
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THE VENEZUELAN ARBITRATION 
FACTS AND LAW. 


ONCE MORE: 


On February 22, 1904, the Arbitration Tribunal at the Hague 
announced its decision that Great Britain, Germany and Italy 
had rights preferential over the other claimant nations in the 
settlement of the claims against Venezuela. Mr. MacVeagh in 
his article in the North American Review for December, 1903, 
justly dwelt upon the importance of the fact that in this case 
thirteen nations, among them seven leading nations, voluntarily 
submitted a question to the Hague Tribunal for arbitration. It 
is equally important that, as now seems to be the fact, the jus- 
tice of the decision has been generally accepted, and that the 
Hague Tribunal has again shown itself worthy of the confidence 
of the civilized world. It may be useful to record in this 
article the facts of the case (before it ceases to be of public in- 
terest ) more fully than they have been heretofore presented to 
the public. 

On December 7, 1902, the German claims were (1) those 
* originating from the Venezuelan civil wars of 1898 to 1900; 
(2) other claims, in particular the claims resulting from the then 
pending Venezuelan civil war, the claims of the Great Venezue- 
lan Railroad Company against the Venezuelan government for 
passages and freight, and a claim for the construction of a 
slaughter-house at Caracas; and (3) the 5 per cent Venezuelan 
Loan of 1896, chiefly in German hands. 

The decision of the Hague Tribunal does not involve the 
German claims above specified under (1) and (3). 

On the last mentioned day, December 7, 1902, the German 
government, by its chargé d'affaires at Caracas, Venezuela, 
delivered to the Venezuelan government an ultimatum in which 
the latter was requested to provide without delay for the satis- 
faction of the German claims originating from the Venezuelan 
civil wars of 1898 and 1900, and to give an assurance at an early 
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date that it recognized in principle the justice of the other Ger- 
man claims (above specified) and was ready to accept the de- 
cision of a mixed commission which should ascertain and certify 
them in detail. After referring to the previous correspondence 
between the two governments on the subject, and pointing out 
that the Venezuelan government had treated the German claims, 
especially those which arose out of the then pending civil war in 
Venezuela, in such a manner as to leave no hope of their being 
settled satisfactorily without diplomatic support, and that the 
negotiations with the Venezuelan government could not lead to 
any result for the reason that Venezuela maintained the principle 
that foreign claims arising out of civil wars could not be settled 
by diplomatic means, the ultimatum proceeded to say : — 

‘¢ Although the Imperial government are heartily inspired by 
the wish to maintain their hitherto friendly relations with the 
Venezuelan republic, and although it is far from their intention 
to infringe upon the national independence of that State or to 
interfere in its internal arrangements, yet they can only regard 
in the action taken by the Venezuelan government an attempt 
to deny to the German claims the settlement to which they are 
entitled by international law, and they consider themselves on 
their side compelled to endeavor to obtain that settlement in a 
decided manner.”’ 

Great Britain having failed to obtain satisfaction from Venez- 
uela of similar claims, on December 7, 1902, on its part also 
delivered an ultimatum to the Venezuelan government. 

As Venezuela did not comply with the demands of these ulti- 
mata, its ports were placed under blockade by Germany and 
Great Britain, in which action Italy, whose claims against 
Venezuela also remained unsatisfied, took part. 

On December 13, 1902, a memorandum was communicated by 
the United States ambassador at Berlin to the German govern- 
ment, in which it was stated that the Venezuelan government had 
asked the United States .minister to convey to the German 
government and to Great Britain a proposal for an arbitration 
in regard to the method of settling the claims of German and 
British subjects for injuries suffered during the insurrection 
(Venezuelan civil war). The ambassador further stated in the 
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memorandum that he ‘had been instructed to report a reply to 
the United States secretary of state. 
On December 23, 1902, the German government handed to 
the United States ambassador at Berlin a memorandum, dated 
the preceding day, in which it was stated, in substance, that the 
proposal that an arbitrator should be appointed seemed both to 
Germany and England to be a satisfactory basis for arriving at 
a fair settlement of their claims, but that the two powers con- 
sidered it necessary to make the following reservations: (1) 
Some of the claims are not suited to submission for arbitration. 
Of this nature are the German claims which originated in the 
Venezuelan civil wars from 1898 to 1900, and consist of claims 
on account of acts of violence on-the part of the Venezuelan 
government or their agents. This class of claims will have to 
be admitted by the Venezuelan government without delay, and 
the latter must, if they are unable to pay at once, give a safe 
guaranty for prompt payment. (2) All other claims which have 
been put forward in the two ultimata can be submitted to the 
arbitrator. (3) The arbitrator will have to decide both as to the 
intrinsic justification of each separate claim and as to the man- 
ner in which it is to be satisfied and guaranteed. In the case of 
claims in connection with damage done to or unjustifiable seizure 
of property, the Venezuelan government will have to recognize 
its liability in principle. This memorandum further suggested 
on behalf of Germany and Great Britain, that the President of 
the United States undertake the office of arbitrator; should the 
President of the United States not be inclined to do so, the two 
governments were prepared to submit the matter to the Hague 
Tribunal. 

On January 1, 1903, the United States ambassador at Berlin 
communicated by letter to the German secretary of state for 
foreign affairs, a telegram from the President of Venezuela to 
the secretary of state at Washington, which is as follows: — 

‘¢T recognize in principle the claims which the allied powers 
have presented to Venezuela. They would already have been 
settled if it had not been that the civil war required all the 
attention and resources of the government. 

‘* To-day the government bows to superior force and desires to 


AUM 
i 


THE VENEZUELAN ARBITRATION ONCE MORE. 651 


send Mr. Bowen to Washington at once to confer there with the 
representatives of the powers which have claims against 
Venezuela, in order to arrange either an immediate settlement of 
all the claims, or the preliminaries for a reference to the Tribunal 
of the Hague or to an American republic to be selected by the 
allied powers and by the government cof Venezuela. Mr. 
Bowen would be duly authorized to settle the whole question as 
the representative of Venezuela. ‘* CIPRIANO CasTRO.”’ 

As is well known, Mr. Bowen was the United States minister 
in Venezuela. In communicating the telegram from President 
Castro the United States ambassador at Berlin informed the 
German government that he was instructed to say that the 
United States government did not support the suggestion that 
an American republic should be selected as arbitrator. 

On January 6, 1903, the German government by a memoran- 
dum dated the preceding day informed the United States am- 
bassador at Berlin that it had learned with satisfaction that the 
Venezuelan government accepted in principle the German de- 
mands; that before entering into further negotiations with 
Venezuela on this basis it appeared necessary that President 
Castro should give a definite declaration that he accepted uncon- 
ditionally the reservations contained in the German memorandum 
of December 22, 1902 (see above), besides which he must spe- 
cially make clear in what manner he intended to pay the de- 
mands contained in that memorandum, or to give security for 
the amount ; that when the Venezuelan government would have 
given a satisfactory declaration the German government would 
be ready to instruct its ambassador at Washington to begin 
negotiations with Mr. Bowen and to consider his proposals for 
the settlement of the matter; that these proposals would, apart 
from the demands specified under (1) of the memorandum dated 
December 22, 1902, cover either an immediate regulation of all 
the claims or their reference to the Hague Tribunal; that the 
German government assumed that the discussion of any proposals 
for immediate settlement would not in any way prejudice its rights 
to refer the matter to the Hague Tribunal; and that the German 
government would be grateful to the United States government 
for the transmission of this reply to President Castro. 
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On January 9, 1903, the United States ambassador at Berlin 
communicated by letter to the German secretary of state for 
foreign affairs a telegram, which was transmitted by Mr. Bowen 
to the secretary of state at Washington on January 8, 1903, 
and was in the words following : — 


Mr. MINISTER: 


‘The Venezuelan government accepts the conditions of Great 
Britain and Germany, and requests you to go immediately to 
Washington for the purpose of conferring there with the diplo- 
matic representatives of Great Britain and Germany, and with 
the diplomatic representatives of the other nations that have 
claims against Venezuela, and to arrange either an immediate 
settlement of said claims or the preliminaries for submitting 
them to arbitration. 

CrpRIANO CasTRO, 
Constitutional President. ”’ 


In this letter the United States ambassador at Berlin also 
said that he was further instructed to communicate to the Ger- 
man secretary of state for foreign affairs a part of Mr. Bowen’s 


letter addressed to the secretary of state of the United States, 
which read as follows: — 


Confidential. 


‘* If, as I understand, Great Britain and Germany want to 
know what guarantee they will have, please inform them that it 
will be the customs houses, consequently I beg that the blockade 
be raised at once. Bowen.” 

The Venezuelan government, having thus accepted the condi- 
tions of Great Britain and Germany, and having designated the 
customs houses of Venezuela as security, in compliance with 
their demand, these powers by their diplomatic representatives 
in Washington now entered into negotiations with Mr. Bowen, 
the authorized representative of the Venezuelan government, 
which resulted in the signing of a protocol between Great 
Britain and Venezuela and of a protocol between Germany and 
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Venezuela on February 13, 1903. A _ protocol between Italy 
and Venezuela was signed on the same day. 

The protocol between Germany and Venezuela of February 
13, 1903, substantially provided as follows: Article 1. The 
Venezuelan government recognized in principle the justice of the 
claims presented by the German government Article 2 re- 
ferred to the German claims originating from the Venezuelan 
civil wars from 1898 to 1900, which have since been paid. 
This article contained the following provision: ‘* Should the 
Venezuelan government fail to redeem one of these bills given 
for the payment of the last mentioned claims the payments shall 
be made from the customs receipts of La Guayra and Puerto 
Cabello, and the administration of both ports shall be put in 
charge of Belgian custom house officials until the complete ex- 
tinction of the said debts.’’ Article 3 provided that the German 
claims, other than those mentioned in the last preceding article 
and in the subsequent article 6 (that is the claims specified in 
the second paragraph of the present paper under 2 and not the 
claims there specified under 1 and 3), should be submitted 
to amixed commission. This commission was to decide whether 
the different claims were materially well founded and also upon 
their amount. The Venezuelan government admitted their 
liability in cases where the claim was for injury to or wrongful 
seizure of property. Article 4 refers to the constitution and 
powers of the mixed commission. Article 5 is as follows: — 

‘*For the purpose of paying the claims specified in article 3 
as well as similar claims preferred by other powers, the Venez- 
uelan government shall remit to the representative of the 
Bank of England in Caracas in monthly instalments, beginning 
from March Ist, 1903, 30 per cent of the customs revenues of 
La Guayra and Puerto Cabello, which shall not be alienated to 
any other purpose. Should the Venezuelan government fail to 
earry out the obligation, Belgian custom officials shall be placed 
in charge of the customs of the two ports and shall administer 
them until the liabilities of the Venezuelan government shall 
have been discharged. 

‘¢ Any question as to the distribution of the custom revenues 
specified in the foregoing paragraph, as well as to the rights of 
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Germany, Great Britain and Italy to a separate payment of 
their claims, shall be determined, in default of another agree- 


ment,}by the Permanent Tribunal of Arbitration at the Hague. . 


All other powers interested may join as parties in the arbitra- 
tion proceedings against the above mentioned three powers.”’ 

By article 6, the Venezuelan Government undertook to make 
a new satisfactory arrangement to settle the 5 per cent Venez- 
uelan loan of 1896, which was chiefly in German hands. 
Article 7 provided that the Venezuelan men-of-war and merchant 
vessels captured by the German naval forces should be returned 
to the Venezuelan government, and that no claims for indemnity 
could be based on the capture or holding of these vessels or for 
injury to or destruction of the same.. The concluding article 8 
provided that upon the signing of the protocol the blockade of 
the Venezuelan ports should be raised by the German govern- 
ment in concert with the British and Italian governments, and 
that the diplomatic relations between the German and the Venez- 
uelan government should be resumed. 

Thus, for the purpose of paying the German claims in ques- 
tion ‘* as well as similar claims preferred by other powers,’’ the 
Venezuelan government was required to remit to the Bank of 
England in Caracas, in monthly instalments, thirty per cent of 
the customs revenues of the Venezuelan ports of LaGuayra and 
Puerto Cabello, which were not to be alienated to any other 
purpose. 

The only questions to be determined by the Hague Tribunal 
were as to the distribution of these customs revenues and as to 
the rights of Germany, Great Britain and Italy to a separate 
payment of their claims. All other powers interested might 
join as parties in the arbitration proceedings against these three 
powers. The Venezuelan government had recognized in principle 
the justice of the claims represented by the three powers.! A 
mixed commission was to decide whether the different claims 
were materially well founded and upon their amounts. 

Thereupon, on May 7th, 1903, by further agreements con- 
cluded by Germany, Great Britain and Italy with Venezuela, the 


1 Article 1 of the three protocols. 
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question as to whether or not Germany, Great Britain and Italy 
were entitled to preferential or separate treatment in the pay- 
ment of their claims against Venezuela, and how the customs 
revenues should be divided between the blockading powers on 
the one hand and the other creditor powers on the other hand, 
was submitted for final decision to the Hague Tribunal. Other 
provisions in these agreements were as follows: The facts on 
which should depend the decision of the question should be 
ascertained in such manner as the Tribunal might determine. 
The Emperor of Russia was to appoint from the members of the 
Permanent Tribunal at the Hague three arbitrators to constitute 
the Tribunal. The Tribunal was to meet on September 1, 1903, 
and render it sdecision within six months. Any nation having 
claims against Venezuela might join as a party in the arbitration 
proceedings. 

The proceedings before the Hague Tribunal which was consti- 
tuted by the three arbitrators appointed by the Russian 
Emperor, Count Muravieff, M. de Martens and M. Lammasch, 
began on September 1, 1903. The unanimous decision of the 
arbitrators was announced, as before stated, on February 22, 
1904. The following nations were actually represented: Bel- 
gium, France, Germany, Great Britain, Italy, Mexico, the 
Netherlands, Spain, Sweden and Norway, the United States, 
Venezuela. 

Before the termination of the proceedings before the 
Hague Tribunal the mixed commission had made its adjudica- 
tion upon the several claims as provided in the protocols of 
February 13, 1903. No complication or question arose before 
the Hague Tribunal with respect to the justice or the amounts 
of the claims. 

Although the Hague Tribunal in its decision finds as a fact 
that since 1901 Venezuela refused arbitration proposed on sev- 
eral occasions by Germany and Great Britain, this was not 
material or necessary. As repeatedly stated, the Venezuelan 
government had recognized in principle the justice of the claims. 
Under the terms of the submission to arbitration the negotia- 
tions with Venezuela prior to the ultimata of December 7, 1902, 
or the cause of the blockade of the Venezuelan ports by the 
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naval forces of Germany, Great Britain and Italy, were not 
material. The submitted question, Were the three powers 
entitled to preferential payment out of the 30 per cent of the 
customs revenues of the Venezuelan ports? resolved itself into 
the further question, Was the compact entered into between the 
blockade powers and Venezuela, in consequence of the war 
measures taken prior to the protocols of February 13, 1903, 
binding upon Venezuela? 
This compact was entered into as follows (to recapitulate): 
After the Venezuelan ports had been placed under blockade 
Venezuela asked the United States to convey to Germany and 
Great Britain ‘a proposal for an arbitration. This was done. 
Germany and Great Britain replied .that arbitration seemed to 
them a satisfactory basis for arriving at a settlement of their 
claims, but that they considered it necessary to make certain 
reservations. Thereupon the President of Venezuela telegraphed 
that he recognized in principle the justice of the claims which 
the allied powers had presented to Venezuela; that these claims 
would already have been settled if it had not been for the civil 
war, and that to-day the Venezuelan government bowed to 
superior force and would send Mr. Bowen, who would be author- 
ized to settle the whole question as the representative of Venez- 
uela, to Washington to confer with the representatives of the 
powers which had claims against Venezuela in order to arrange 
ab immediate settlement or for reference to the Hague Tribunal 
or other arbitrator. The German government then informed 
the United States that before entering into further negotiations 
with Venezuela it appeared necessary that President Castro 
should give a definite declaration that he accepted uncondition- 
ally the reservations contained in a previous communication, 
besides which he must specially make clear in what manner he 
intended to pay the demands contained in that memorandum, or 
to give security for the amount. Inreply to this demand Presi- 
dent Castro telegraphed to Mr. Bowen that the Venezuelan gov- 
ernment accepted the conditions of Great Britain and Germany, 
and requested him to go immediately to Washington for the 
purpose of conferring with the diplomatic representatives of Great 
Britain and Germany and with the diplomatic representatives of 
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the other nations which had claims against Venezuela and to 
arrange either an immediate settlement of the claims or for their 
submission to arbitration. This telegram was transmitted by 
Mr. Bowen to the secretary of state at Washington and by the 
United States ambassador at Berlin to the German government. 
At the same time the United States ambassador at Berlin by 
instruction communicated to the German government a_ part 
of a letter from Mr. Bowen to the secretary of state of the 
United States, which was marked confidential, and in which Mr. 
Bowen requested that if, as he understood, Great Britain and 
Germany wanted to know what guaranty they would have, they 
be informed that it would be the customs houses, consequently, 
he, Mr. Bowen, begged that the blockade be raised at once. 

The authority of the President of Venezuela and of the 
Venezuelan representative, Mr. Bowen, to enter into this 
compact was not questioned before the Hague Tribunal. 

Wheaton, in his Elements of International Law! says, at 
page 441: — 

‘* No particular form of words is essential to the conclusion 
and validity of a binding compact between nations. The mu- 
tual consent of the contracting parties may be given expressly 
or tacitly; and, in the first case, either verbally or in writing. 
It may be expressed by an instrument signed by the plenipo- 
tentiaries of both parties, or by a declaration, and counter- 
declaration, or in the form of letters or notes exchanged 
between them. But modern usage requires that verbal agree- 
ments should be, as soon as possible, reduced to writing in 
order to avoid disputes; and all mere communications pre- 
ceding the final signature of a written convention are consid- 
ered as merged in the instrument itself. The consent of the 
parties may be given tacitly, in the case of an agreement 
made under an imperfect authority, by acting under it as if 
duly concluded.”’ 

Again, it is said in Hall’s International Law, at page 275, 
section 109 :— 

‘* Usage has not prescribed any necessary form of inter- 
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national contract. A valid agreement is therefore concluded as 
soon as one party has signified his intention to do or to refrain 
from a given act, conditionally upon the acceptance of his 
declaration of intention by the other party as constituting an 
engagement, and as soon as such acceptance is clearly indicated . 
Between the binding force of contracts which barely fulfill these 
requirements, and of those which are couched in solemn form, 
there is no difference. From the moment that consent on both 
- sides is clearly established, by whatever means it may be shown, 
a treaty exists of which the obligatory force is complete.”’ 

It was seriously claimed in the proceedings before the Hague 
Tribunal by Venezuela and by others of the creditor nations 
that the agreement of Venezuela’ that the blockade powers 
should have the customs houses as a guaranty was void be- 
cause it was obtained under duress. This contention might as 
well apply to the protocols of February 13, 1903, and even to 
the submission to arbitration, because both were entered into in 
order to induce the three powers to raise the blockade. The 
contention refutes itself. Nevertheless I quote from 1 Halleck 
on International Law : !— 

‘*The question has been raised, how far the plea, that the 
treaty of peace was obtained through intimidation, or extorted 
by force, may dispense with its observance: ‘ First, were this 
exception admitted, it would destroy, from the very founda- 
tions, all the security of treaties of peace; for there are few 
treaties of that kind which might not be made to afford such a 
pretext as a cloak for the faithless violation of them.’ ”’ 

I have not yet shown why it was that while the Venezuelan 
government under the hand of Mr. Bowen on January 9, 1903, 
pledged to the blockade powers the custom houses as security 
for the payment of their claims, it was left to the Hague Tri- 
bunal by the protocols of February 13, 1903, and the subsequent 
agreements of submission to determine whether or not the three 
powers were entitled to preferential or separate treatment in the 
payment of their claims against Venezuela, and how the customs 
_ revenues should be divided between the blockading powers on 
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the one hand and the other creditor powers on the other hand. 
Notwithstanding the pledge under his hand on January 9, 1903, 
Mr. Bowen, as the Venezuelan representative, at Washington on 
January 23, 1903, proposed to Great Britain, Germany and 
Italy, to the surprise of their representatives, that all claims 
against Venezuela should be paid out of the 30 per cent of 
the customs revenues of La Guayra and Puerto Cabello. 
When this proposal was made, Mr. Bowen considered the 
assent of the three powers necessary. Such assent was not 
given. However, in the course of later negotiations on Janu- 
ary 25th and 27th, Mr. Bowen (notwithstanding the pledge ) 
stated definitely that the 30 per cent were destined not only for 
the blockading powers but for all the creditor nations. The 
representatives of the blockading powers replied that the 30 
per cent could not be accepted as a sufficient security unless 
‘they were to be employed exclusively for the benefit of the 
blockading powers, and protested against the assignment of the 
30 per cent to all the creditor powers. As Mr. Bowen adhered 
to the position taken by him, the three powers, in the interests 


of peace, consented to the submission of the question to arbi- 
tration. 


I repeat: Venezuela in consequence of the war measures 
taken, had pledged its custom houses to the blockading powers 
for the payment of their claims. This was done before it had 
negotiated an agreement with any other power. In initiating 
with the aid of the United States negotiations for the settlement 
_of the claims after the blockade had been undertaken, Venezuela 
in terms recognized in principle the justice of the claims and 
assigned the civil war as a reason for their non-settlement. 
This recognition of the justice of the claims was incorporated in 
the protocols of February 13, 1903. By the provisions of these 
protocols a mixed commission was to decide whether the different 
claims were well founded and upon the amount thereof. Before 
the proceedings before the Hague Tribunal terminated, the 
mixed commission had made its adjudication. The only ques- 
tion referred to the Hague Tribunal as between the three powers 
and Venezuela and the other creditor nations was, whether or 
not the former were entitled to preferential payment out of the 
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customs revenues assigned. Clearly, the Hague Tribunal had 
no power to determine questions which were not referred to it 
by the consent of the parties. The protocols and the subse- 
quent agreements of submission speak for themselves. 

The Hague Peace Convention of July 29, 1899, by which the 
Permanent Arbitration Tribunal was established, refers to the 
principles of equity and right on which are based the security of 
States and the welfare of peoples, and in Article XV. it states 
that: ‘* International arbitration has for its object the settlement 
of differences between States by judges of their own choice and 
on the basis of respect for law.’’ It was claimed in the proceed- 
ings before the Hague Tribunal, principally by the representa- 
tive of France, that the Hague Peave Convention had given birth 
to a new gospel, the ‘* evangile de la paix,’’ which, it was inti- 
mated, had superseded the recognized and sanctioned rules of 
international law. This led Mr. Buenz, the representative of 
Germany, to make these widely circulated, impressive remarks : — 

‘* What is the old evangel? The old evangel is the inter- 
national law, the ‘ droit des gens’, das Voelkerrecht, a code as - 
old as the civilized world —the code, as I said before, on which 
for 2,000 years, and more, the most enlightened minds of the 
world have worked. Does the new evangel of the 29th of July, 
1899, mean that this old code has been thrown overboard — that 
it does not exist any more? Will the gentlemen on the other 
side say that the tribunal that has been constituted on the 29th 
of July, 1899, has taken the place of the international law that 
has, for 2,000 years, formed the basis of rights between nations? 
The nations of the world are not compelled to come here. They 
may be invited, but will they come? Will they not, perhaps, 
say that they prefer the old law that has been in existence since 
the history of the civilized world began? Will they not, per- 
haps, if they have to make war upon somebudy, under that law 
push that war to the bitter end? Will they not, perhaps, pre- 
fer to see to it that they get their rights and not run the risk of 
being robbed under the ‘ new evangel,’ of the rights that are 
theirs under international law? ”’ 

If the Hague Tribunal had not strictly confined itself to the 
questions submitted to it by the written consents of the powers, 
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if it had not found the compact by which Venezuela pledged its 
customs revenues to the blockading powers to be binding and 
therefore these three powers to be entitled to preferential pay- 
ment, if it had not maintained the inviolability of peace treaties, 
its decision would have been in accord neither with law nor with 
equity. If it had sanctioned what was claimed for the new 
« evangile de la paix,’’ if it had sought to answer and make its 
decision depend upon the interesting ethical questions discussed 
by Mr. MacVeagh and others, but not submitted for arbitration, 
it would not have shown the respect for law which the Hague 
Peace Convention emphasized. This great tribunal has been 
guided by the principle that the first duty of a judge is to do 
justice between the litigants who come before him. Its service 
to mankind in this instance has been that it has upheld, according 
to the elementary rules of the law of nations, the inviolability 
of international engagements which end a war and make for 


peace. 
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THE RECENT RUSSIAN SEIZURES AND THE SINKING 
OF THE «* KNIGHT COMMANDER.”’ 


A little more than five years ago the Hague Conference con- 
vened under the auspices of His Majesty the Emperor of Russia. 
The Russian Foreign Minister, Count Mouravieff, drew up and 
presented, at the dictation of the Emperor, a communication in- 
viting all of the representatives of foreign nations at St. Peters- 
burg, to assemble in a congress of nations to consider, inter alia, 
‘¢ The maintenance of a general peace, and a possible reduction 
of the excessive armaments which weigh upon all nations,’’ and 
added: ‘*The humanitarian and magnanimous ideas of His 
Majesty the Emperor, my August Master, have been won over 
to this view.’’ Twenty-five nations accepted the invitation. 
The Conference opened on May 18, 1899, that day of all days 
being selected because it was the birthday of the Emperor of 
Russia. Furthermore, because of Russia’s initiative, His Ex- 
cellency M. de Staal, Ambassador of Russia, was elected as the 
presiding officer and delivered an oration, saying, ‘‘I cannot 
consider the election which has been conferred upon me other- 
wise than as a result of my being a plenipotentiary of the Em- 
peror, my Master, — the august initiator of the idea of this con- 
ference.’’ When the Conference assembled it offered (by tele- 
gram) to the Emperor of all the Russias its respectful congrat- 
ulations and expressed its sincere desire of co-operating in the 
accomplishment of the great and noble work in which he had 
taken the generous initiative, which the Emperor fittingly 
acknowledged. M. Raffolovich of Russia was elected Assistant 
Secretary-General of the Conference. The representatives of 
Russia who participated in the proceedings outnumbered those of 
any other nation. M. de Staal spoke on the subject of the dis- 
armament of the nations; he was followed by Col. Gilinsky of 
Russia who spoke twice on the same subject, saying, ‘* The idea 
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of the Emperor of Russia is grand and generous.’’ The Con- 
ference met from day to day until it completed its work. A 
body of rules was agreed to and adopted by all the nations rep- 
resented. On July 4, 1899, a celebration was held in memory 
of Hugo Grotius, the father of international law, consisting of 
appropriate exercises in the apse of the Grote Kerk in front of 
the tomb of Grotius and near the tomb of William the Silent. At 
these exercises sat the representatives of the Emperor of Russia. 
A banquet followed the exercises; various toasts were exchanged, 
including one to the Emperor of Russia, and the representatives 
of the Emperor drank at that festal board. And lastly, and 
above all, after it was over, a member of the Conference from 
the United States, the late Frederick W. Holis, D. C. L., edited 
and published the proceedings of the Conference in a bound 
volume, which bears this incription :— 


‘* To His Majesty 
NICHOLAS THE SECOND 
Emperor of Russia 
The August Initiator of the Peace Conference 
This Volume is, by Permission 
Most Respectfully Dedicated.’’ 


And yet in the face of all that, which has scarcely grown cold, 
Russia, the nation which was foremost from beginning to end, 
is at this very hour having laid at her feet the responsibility for 
more hell in the world than can be charged to all the other 
nations combined who were parties to those proceedings. In 
the first place Russia did not evacuate Manchuria when she gave 
assurance that she would do so; in the second place she is wag- 
ing a hard and bitter war against Japan, which already ranks 
with the terrible wars of history and no end is in sight; in the 
third place she mysteriously ‘‘ broke out’’ in the Red Sea when 
two of her vessels, the status of which was, to say the least, 
doubtful, seized and searched, without explanation, British and 
German commercial vessels engaged in neutral commerce; and, 
what is still worse, she sent to destruction, without warning, the 
Knight Commander, the vessel of a neutral nation with which 
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she had long been at peace, and shocked the common sense of 
the world in attempting to justify her actions by arbitrarily 
denouncing practically all articles of commerce as contraband of 
war. 

It is argued by some that the disputes over which Russia and 
Japan are at war were beyond the range of international arbitra- 
tion and could not have been settled on any principles of inter- 
national law. Be that as it may, it is yet a war, and there are 
principles of international law and rules to be observed in the 
honorable conduct of a war, be the cause thereof just or unjust, 
righteous or unrighteous. And if there is one nation on the 
face of the earth which was sacredly charged with the faithful 
safekeeping of all accepted principles of international law, and 
all recognized rules of war, in order that she may not stand con- 
demned in the great court of public opinion, that nation is 
Russia while in the prosecution of her struggle with Japan. 

But the following startling reports appear in recent issues of 
the Chicago Record Herald: On July 16, 1904, the Penin- 
sular and Oriental companies’ steamer Malacca, from Antwerp to 
Japan, was seized in the Red Sea by the Russian volunteer fleet 
steamer St. Petersburg, on the ground that she carried arms and 
munitions of war for the Japanese government. Reliable author- 
ity stated definitely that three hundred tons of government 
stores for the naval establishment at Hong Kong were on board 
the Malacca when she was seized by the Russians, each case of 
which was marked with the broad arrow,—the government 
stamp; but Russian officials declared that they had reason to 
believe and contended that the Malacca in addition to the 
British government stores also had on board munitions intended 
for Japan. Reports also disclose that when the Malacca was 
seized her captain nailed the British flag to the mast and that it 
was torn down by the Russian officers; that the captain was 
threatened and attempts were made to bribe the crew to give in- 
formation as to the cargo. Later, on July 20, the Malacca was 
detained by the Russsan authorities at Port Said. On July 21, 
it was reported that the Malacca left Port Said with a Russian 
prize crew on board and was marked ‘ Russia.’’ On July 23, 
the Malacca was reported at Suda Bay, Isle of Crete, where, 
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under the agreement reached between Great Britain and Russia, 
she was to be jointly inspected by the consuls of the two coun- 
tries and released, together with her cargo, unless palpable con- 
traband of war intended for Japan should be found. On July 
27, the Malacca arrived at Algiers, and after a conference be- 
tween the British and Russian consuls, was released at sunset by 
the Russian prize crew. The passengers of the Malacca who 
arrived in Aden report that the Russian officers made the strange 
threat that if other ships were seized with the same quantities 
of explosives on board they would be sunk no other prize crew 
being available. 

On July 16, 1904, the captain of the North German Lloyd 
steamer Prinz Heinrich reported at Aden that the day preceding 
he was stopped by the Russian volunteer fleet steamer Smolensk 
and compelled to give up thirty-one sacks of letters and twenty- 
four sacks and boxes of parcels. The Prinz Heinrich was a Ger- 
man steamer, from Hamburg to Yokohama. On July 18, it was 
reported at Aden that the British steamer Persia was forcibly de- 
tained for an hour in the Red Sea by the Russian volunteer fleet 
steamer Smolensk, which transferred to the Persia a portion of the 
Japanese mails seized on the North German Lloyd Steamer Prinz 
Heinrich on July 15. The Smolensk confiscated two bags of 
the Prinz Heinrich’s mail destined for Nagasaki. 

On July 23, came the report that the Hamburg-American 
Line steamer Scandia had entered the Suez Canal flying the 
Russian naval flag and sailed by a Russian captain and crew. 
The owners of the ship insisted that there was no contraband of 
war aboard the Scandia, and asked that the matter be taken up 
with the Foreign Office. The officials of the Hamburg-American 
Line declared that the seizure of their steamer Scandia by the 
Russians was inexplicable, as her manifests showed she did not 
carry any kind of war material for Japan. The Scandia had 
aboard a consignment of ammunition, a portion of ‘which, it was 
asserted, was to have been landed at Singapore for tranship- 
ment to the German government stations in the South Seas. 
The other portion was billed to Shanghai for the Chinese govern- 
ment. The Hamburg-American Company says that a mere 
glance at the manifest would have shown that the Scandia had 
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no contraband on board and that there were no grounds for her 
seizure. On July 24, the Scandia was released at Port Said. 

On July 25, the British merchantman night Commander, 
carrying American merchandise from New York to Yokohama, 
was sunk by the Russian Vladivostock squadron. Captain 
Brown of the steamship Tsinan, which brought the crew of the 
Knight Commander into port, stated that the Anight Com- 
mander met three warships at 7:30 on Saturday morning off the 
Province of Izu. The Russian officers who boarded the Hnight 
Commander took her captain back with them and ordered the 
crew of the Anight Commander to come on board one of the 
Russian warships within ten minutes. Thereupon the Russians 
sank the Anight Commander. At three o’clock in the after- 
noon the Russian vessels met the Tsinan and transferred it to 
the crew of the Anight Commander. The Anight Commander 
was owned by an English company, was sailing under the British 
flag and was under charter by Howard, Houlder, Rowatt & Co. 
of New York and London. She was a ship of about 6,000 tons 
and sailed from New York sixty days before, with a cargo of . 
general merchandise owned by American firms and consigned to 
the American Trading Company’s Yokahoma branch as shipping 
agents. It was stated by the representatives of that company, 
T. S. Hopkins & Son, that there were no contraband goods 
aboard the steamer. 

On July 15, the captain of the British steamer Wolpara re- 
ported that the St. Petersburg signaled him to stop by firing 
across the bows of his vessel while twenty miles off Jebel Zugar 
in the Red Sea. The Russians declared they would hold the 
Walpara as a prize, but she was allowed to proceed on her 
journey, after her captain gave the Russian officers a guarantee 
that there were neither arms nor ammunition on board and 
after having been detained for four hours. Other seizures were 
the Ardova, a British steamer, the cargo of which consisted of 
coal and explosives, from New York to Manila. She was seized 
by the Smolensk, her crew transferred, and then taken to Suez. 
On July 29, the Peninsular and Oriental steamer Formosa was 
captured in the Red Sea by one of the vessels of the Russian 
volunteer fleet and taken to Suez, flying the Russian naval flag 
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and with a prize crew on board. The British steamer Calchas, 
from Tacoma to Yokohama, was also seized by the Vladivostock 
‘ squadron. She carried a considerable quantity of flour con- 
signed to Japanese firms, and much other general freight. 

These facts cannot be brought into harmony with any recog- 
nized principles of international law. No minute distinctions 
need be drawn and no splitting of hairs need be indulged in. 
While the reports of the facts are meager, they are yet sufficient. 
When the brilliant rays of light shed by certain great principles 
. of international law are turned on these facts they immediately 
wilt. If the question of Russia’s right to make these seizures 
could endure through the light of these principles to the extent 
that they may be cast in doubt, the conduct of Russia in making 
the seizures, even though wrongly making them, would not 
warrant absolute condemnation; for, as a rule, in cases involv- 
ing questions of international law, as in nearly all cases of con- 
troversy, ‘‘ there is truth and justice and law on both sides,’’ 
and no outcry is justified against the nation found to be in 
error, if there was ground for the controversy, slight though 
it be. But if, on the other hand, the conduct of Russia in 
making the seizures, fades in the light of the great and world- 
wide recognized principles of international law on contraband of 
war and searches and seizures, then to the extent that it so fades, 
Russia is subject to condemnation; and, further, if, when so 
tested, the attitude of Russia is utterly irreconcilable with such 
principles, then she should stand condemned henceforth in the 
eyes of the family of nations. 

Grotius says: ‘* There are some objects which are of use in 
war alone, as arms; there are others which are useless in war, 
and which serve only for purposes of luxury; and there are 
others which can be employed both in war and in peace, as 
money, provisions, ships, and articles of naval equipment. Of 
the first kind it is true, as Amalasuintha said to Justinian, that 
he is on the side of the enemy who supplies him with the neces- 
saries of war. The second class of objects gives rise to no dis- 
pute. With regard to the third kind, the state of the war must 
be considered. If seizure is necessary for defense the necessity 
confers a right of arresting the goods, under the condition how- 
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ever that they shall be restored unless some sufficient reason 
interferes.’’ Commenting on this classification, Hall says: 
‘¢ The division which was made by Grotius still remains the nat- 
ural framework of the subject. * * * The practice of dif- 
ferent nations has been generally determined by their maritime 
strength, and by the degree of convenience which they have 
found in multiplying articles, the free importation of which 
they have wished to secure for themselves, or to deny to 
their enemy. Frequently, they have endeavored by their 
treaties to secure immunity for their own commerce when neu- . 
tral, and have extended the list of prohibited objects by procla- 
mation so soon as they become belligerent.’’ After reviewing 
the opinions of Heineccius, Bynkershoek, Sir R. Phillimore, 
Vattel, Valin, and Lampredi, he further says: ‘*On com- 
paring the jarring opinions of these different authors with 
the treaties which have been enumerated and with the indi- 
cations of unilateral practice which here and there occur in his- 
tory, it seems to stand out with tolerable clearness that no dis- 
tinct rule existed in the eighteenth century with regard to the 
classification of merchandise as innocent or as contraband.’’ 
Speaking of the opinions of modern jurists, he says: ‘* Among 
continental jurists two currents of opinion are visible. Some 
writers strive to reduce the list of contraband within the narrow- 
est dimensions, notwithstanding the increased variety of material 
which is applicable more or less immediately to the purposes of 
warfare. Their works show a love for theoretic neatness, and 
some detachment from the practical aspects of the subject. 
Others, recognizing the difficulty of making a fixed and restricted 
list of contraband, and the improbability that assent to any such 
list would be generally given, or if given would be adhered to 
in circumstances of temptation, retain the principle of variabil- 
ity, while in most cases giving evidence of a healthy wish 
to confine its effects within very moderate limits. That the 
weight of opinion is in favor of the latter view there can be no 
question.”” John Marshall, when Secretary of State, in a 
diplomatic correspondence, stated the rule thus: ‘If the cir- 
cumstance, and the cargo and its destination, show unequivo- 
cally that its application must be to military purposes, materials 
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fit for both peace and war may assume the character of contra- 
band, but if those circumstances afford solid ground for the 
opinion that the suspected materials are designed only for the 
ordinary purposes of the nation then there can be no just motive 
for interrupting a commerce which ought to be pronounced 
lawful.’’ The Supreme Court of the United States has said: 
‘A strictly accurate and satisfactory classification is, perhaps, 
impracticable; but that which is best supported by American 
and English decisions may be said to divide all merchan- 
dise into three classes: (1) Articles manufactured and 
primarily or ordinarily used for military purposes in time 
of war. (2) Articles which may be, and are, used for purposes 
of war or peace, according to circumstances. (3) Articles exclu- 
sively used for peaceful purposes. Merchandise of the first class, 
destined to a belligerent country or places occupied by the army 
or navy of a belligerent, is always contraband; merchandise of 
the second class is contraband only when destined to the military 
or naval use of a belligerent; while merchandise of the third 
class is not contraband at all, though liable to seizure and 
condemnation for violation of blockade or siege.’’! Martens 
observes: ‘* It is generally acknowledged that a neutral power 
ought not to transport to either of the belligerent powers mer- 
chandise unequivocally intended for warlike purposes, such as 
arms, vessels of war, etc. The list of the different species of 
merchandise, commonly called contraband, has been differently 
composed in different treaties of commerce. Sometimes this 
list has been swelled out with merchandises, which are not evi- 
dently and unequivocally intended for the purposes of war, 
though they may be useful to the enemy, such as ship timber, 
cables, hemp, coined money, corn, provisions, etc.; and, at 
other times, such merchandises have been expressly declared not 
contraband. This last ought to be presumed also between 
powers that have no treaty with each other.’’ Judge Advocate 
General Davis, of the United States Army, says: * In deter- 
mining whether a particular article is or is not contraband of 
war, three elements must be considered in reaching a decision 


1 The Peterhoff, 5 Wall. 58. 


670 


38 AMERICAN LAW REVIEW. 


as to its liability to condemnation: (a) the place of its capture ; 

(b) its destination; (c) the character of the article and the use 
to which it may be applied. The first two are not difficult to 
determine. The article must be captured on the high seas, or 

_in the territorial waters of either belligerent; and it must have 
a hostile destination — that is, it must be destined to the military 
use of a belligerent.” 

Thus it appears from the highest authority,— authority which 
no one would question, — that, in the first place, it is of the very 
essence of contraband of war that the articles, whatever they 
be, should have a hostile not a neutral, destination. If the 
destination is not hostile there is no contraband. This is in 
full accord with logic and common sense, and is necessarily so; 
if it were otherwise when war broke out between two nations 
the commerce of the world must either cease or be carried on at 
the risk of destruction during the continuance of the war; and 
as there has scarcely been a period in the world’s history when 
war was not somewhere raging the commerce of the world 
would have advanced but little if subject to interception and 
disturbance at the will of a belligerent. In short, when war 
begins neutral commerce is not to stop. In the case of the 
Malacca it appears that all that portion of her cargo which 
could legally be regarded as contraband of war was destined for 
the British naval establishment at Hong Kong. What reasons 
the officers on the St. Petersburg had, if they had any, for be- 
lieving that the Malacca had on board munitions intended for 
Japan, do not appear; at any rate they were groundless, for 
after inspection the Malacca was released, after having been 
dragged hither and yon in charge of a Russian prize crew and 
detained over ten days — a long time to ascertain what was on 
board and where it was destined. 

Similarly, in the case of the Hamburg-American Line steamer 
Scandia which was seized on July 23. Her manifests showed 
that she did not carry any kind of war material for Japan, but 
that the consignment of ammunition on board was to have been 
landed at Singapore, for transhipment to the German govern- 
ment stations in the South Seas and to Shanghai for the 
Chinese government. She was released the next day. What 
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reasons the Russian officers had, if any, to believe that the 
Scandia had on board contraband of war intended for the 
Japanese government do not appear. The seizure of the 
North German Lloyd steamer Prinz Heinrich by the Russian 
steamer Smolensk on July 16 was simply a case of robbing 
the Prinz Heinrich of the mails she carried, part of which 
were subsequently restored, the remainder being held without 
explanation. 

In the case of the Anight Commander, it is true she was 
bound for Yokahama. But her destination alone would not be 
a cause for sinking her; international law has not yet advanced 
to that stage. It is contended that the night Commander 
carried general merchandise, flour and food-stuffs intended for 
Japan, which Russia since sinking the ship and destroying her 
manifests has denounced, as contraband of war. Grant that the 
Knight Commander carried what Russia alleges she carried, that 
would still not be a cause, in international law, for sinking her in 
the open sea. True, there are certain circumstances, though 
few, under which provisions may be considered as contraband 
of war, — as supplying a belligerent to stay a famine; and pro- 
visions destined for a blockade port have been, and usually are, 
declared to be contraband. But as a general rule, and there is 
no reason for an exception in the recent episodes of Russia, pro- 
visions are not contraband of war. Manning adopts that view, 
and the great names of Calvo, Ortolan and Bluntschli hold it 
to be beyond all question. Mr. Hall says: ‘* Detention of 
provisions is almost always unjustifiable, simply because no cer- 
tainty can be arrived at as to the use which will be made of 
them.’’ As already appears, Martens adopts the view that 
provisions are presumptively not contraband. One thing is cer- 
tain: the cargo of the Anight Commander was not consigned to 
the Japanese government or to any one acting in its behalf, and 
unless she carried articles recognized universally as contraband, 
such as arms, ammunitions, ef id genus omne, the Russian 
officers had no right to assume, for the purpose of arbitrarily 
sinking the ship, that the cargo, though not directly so con- 
signed, was intended for the ultimate use of the Japanese gov- 
ernment. Grant further that the vessel carried contraband of war 
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of the most undeniable type, that she was bound for a Japanese 
port and that the cargo was intended for the use of the Japanese 
government; all that would still not justify the Russian officers 
in sinking the ship in the open sea when the Russian prize courts 
were open and her prize crews were available, as they were in 
this case. The severest penalty she could lawfully have inflicted 
was forfeiture. Anciently, both vessel and cargo, contraband 
and non-contraband, were forfeited, but in modern times this 
rule has been relaxed and is now limited to forfeiture of the 
cargo only. The great authorities on international law stand 
agreed that if the prize is a neutral ship ‘* no circumstances 
will justify her destruction before condemnation.”’ 

But it is thrilling to learn that these depredations, which are 
unprecedented in military or naval annals in ancient or modern 
times, shall not go unpunished, and that the instigator thereof - 
is being called in question. The Great Empire which has so 
long led the glorious on-marching of the Anglo-Saxon race, 
whose ships have long dominated the seas, and whose flag is 
respected in all parts of the earth, was not long in lodging, as - 
a preliminary measure, a formidable document at St. Petersburg, 
demanding to know why and on what grounds England, who, 
for her faithful and traditional observance of international obli- 
gations, has, from the beginning, stood well before the world, 
is publicly accused of violating her neutrality and of giving 
aid to the enemy by supplying her with the necessaries of 
war, thus committing a grave offense against the law of 
nations; and why the commercial trading vessels of England 
should not conduct a commerce without interception at the will 
of another nation; and why Russia should send to the bottom 
of the sea the vessel of a nation with which she was at peace — 
a just cause for war, and a shock which has stirred the blood of 
every Englishman, and shaken the old Empire from the top to 
the bottom. These demands are also accompanied with the right- 
eous assurances that England shall disregard the judgments of 
Russian prize courts and Russia’s classification of contraband of 
war. The civilized world awaits the answer of Russia, and the 
result. Meanwhile her people may well tremble, as the men of 
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Ephesus trembled after provoking the consternation in the 
theater and were subdued by one who warned them in these 
words: ‘* For we are} in danger to be called in question for 
this day’s uproar, there being no cause whereby we may give an 


account of this concourse.’’ 
BLACKBURN ESTERLINE. 
First NATIONAL BANK}BUILDING, 
CHICAGO. 
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SWEDISH LAW REFORM.! 


1. The old system aimed to do entire justice ex equo et bono, 
in every case. Therefore, if two persons were litigating about 
a certain thing, and the judge could see that there were other 
things in dispute between them, he often allowed the other ques- 
tions to be immediately brought before him and decided all the 
litigations in one judgment. Or, if the judge saw that the par- 
ticular dispute between the parties depended upon certain unsettled 
questions of a general character (for instance regarding rights 
in the estate of a deceased person), he arranged that these gen- 
eral questions should be solved, and thus every ground and 
source of dispute between the parties were excluded or cleared 
up. In the same way, also, the rights and interests of third 


persons in the same case were duly observed and such third — 


persons drawn into the case, if necessary in order to effect a 
complete arrangement, another circumstance where such a _ pro- 
ceeding seems impossible now.’ 

2. We are curiously interested to know how it came about 
that two of the most useful remedies, the equitable remedy for 
compelling the specific performance of contracts, and the equi- 
table remedy by injunction, which are so beneficially employed 
in the Anglo-American equity system of our day, came to fall 
into disuse in Sweden. Herr Fahlcerantz tells us that both of 
these remedies were in daily use in the old Swedish courts of 
higher and lower rank. He tells us that one Baron Hogenskild 
Bielke, sitting on the Konungsting ‘* raefst’’ in Upsala, in the 
year 1586,° had given a judgment that, of two sisters, Marit 
was entitled to six parts, and Kirstin to five parts, of a piece of 
land; he ordered at the same time that the county judge ( Harads- 


1 For a previous article on this 2 Ibid., pp. 803. 
subject see AM. Law Rev. for May- 3 Vol. I, p. 71. 
June of this year, p. 388. 
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héfding ) of the district should make a calculation on the ground 
and divide the land between the parties and arrange that each 
of them should get in kind what belonged to her. And he 
states that in those days the judge very often, either himself or 
through some other person, executed in kind the judgment or 
decree which he had rendered. But in our days specific per- 
formance by the judge, or by the court, cannot be spoken of 
in the Swedish system; the judge always gives an abstract rule 
or decision, and when it is given he withdraws his hand from 
the matter, the execution being quite excluded from the power 
of the court and belonging to another set of officials.! 

We see nothing very peculiar in this feature, either of the old 
or of the new system. For a judge to execute his own judg- 
ments or decrees seems to have been a familiar proceeding in 
Scandinavian law, and we understand that it is still so in Scots 
law. Allison, the historian, held the office of sheriff at Glas- 
gow. It is well known that the office of sheriff in Scotland is 
both a judicial and ministerial office. In an account of Allison’s 
judicial career, we read somewhere that in his judicial capacity 
he tried a man for murder; the man was convicted, was sen- 
tenced by the sheriff in accordance with the verdict; and then 
the sheriff went out and hanged him. In one case he had to 
summon the power of the county to enforce his own judgment. 
But the spectacle of a judge hanging a man whom he has con- 
demned, or otherwise enforcing his own judgment, is not edify- 
ing. This is never done in America, and we believe never in 
England. In the case of a partition of land, for example, the 
court hears the evidence and makes the decree, and then the 
actual work of making the survey and division is assigned to the 
sheriff, or to commissioners appointed by the court. In our 
overcrowded courts it certainly seems sufficient that the judges 
should decide litigated matters, and that their judgments should 
be executed by ministerial officers appointed for that purpose. 
This execution by the judge of his own decree is spoken of by 
Herr Fahlerantz by the use of a term which would properly be 
translated into the phrase ‘ specific performance,”’ in English. 


1 Vol. II, p. 759, et passim. 
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But lawyers need not be told that this is what we call execution, 
and that the specific performance of contracts by decrees in 
equity is quite a different thing. 

The processes resembling our writ of injunction or interloc- 
utory orders, devised to prevent wrong-doing in advance, were 
even more usual in ancient times. Such orders were made by 
the higher and lower judges, in very different circumstances, 
under the names of ‘“ Férbud’’ and ‘Arrest.’’ This method 
still obtains in the Danish and Norwegian systems, but in Sweden 
it has gone out of use in so far as it is a question of equitable 
remedy.! Herr Fahlerantz says that the idea of both institu- 
tions, specific performance and injunction, wasthus realized under 
the old natural system; whereas ‘under the new system it is so 
far therefrom that both remedies have substantially dried up to 
nothing. This statement seems almost incredible. It seems 
impossible to understand how any juridical system can get along 
without these two remedies in some form or other. 

3. Herr Fahlcrantz next complains that in order to accom- 


plish such ends as those above mentioned, the old judges used: 


forms and modes of proceeding necessary for the special pur- 
pose, which are now obsolete. Thus, the judge in former times 
often ordered certain persons, ‘* good men,”’ selected from the 
nemd for example, to inspect things or places and make re- 
ports thereupon to the court; or delegated members of the 
court to assist the parties to take and state intricate accounts; 
and, as the most important form of proceeding, the parties 
themselves were bound on oath to give true information about 
the matters of litigation, and were allowed before the court to 
press each other with questions, which they were bound to 
answer in accordance with the truth. But now, he says, these 


natural modes of procedure.are all gone into disuse. Now, the © 


general belief is that each party has a right to deny all that may 
be said against himself in a civil action. ‘* Prima regula est 
negare,’’ and *‘ one is not bound to assist his adversary,’’ — are 


1 Of course, the Swedish court can can at the end of a lawsuit, by its 
still give orders in matters relating to final judgment or decree, restrain a 
procedure, process, etc., for parties to party from doing certain acts. 
appear before the court, etc., and it 
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the leading principles which make equity as well as good faith 
and honesty, imaginary notions in the present administration of 
Swedish justice.! 

4. Herr Fahlcrantz continues to complain that in earlier times 
we find that when the judge was not sure of having the true 
facts before him, or when it was impossible to clear up a con- 
troversy, he stood as neutral in such circumstances and tried to 
bring the parties to a friendly agreement, and often cut the ob- 
ject of the litigation in halves between the parties, in accord- 
ance with the Roman rule medie igitur hac a judice erunt 
dispicienda ut neque delicatus debitor neque onerosus creditor 
audiatur.? But in our days the Swedish courts do very little 
to bring the parties to a friendly arrangement,—the higher 
courts never anything. The old method of dividing the object 
in controversy into equal parts between the parties in cases of 
uncertainty is no longer followed, but, on the contrary, when 
the technical rules of evidence have led to a certain result, the 
judge gives his judgment for a stated amount of pecuniary dam- 
ages, although, as a man, he himself is perfectly sure that the 
judgment which he gives cannot possibly be the right one. For 
example, if the judge, the nemd, and all the inhabitants of the dis- 
trict know that a wood-cutting company has, during many years, 
taken and yearly floated away ten thousand trees from a large 
forest belonging to the State or to a community, it can easily 
happen that the company is condemned to give damages for 331 
trees, because only in reference to such a number there ex- 
isted two disinterested witnesses who could swear that these trees 
were cut by the company’s laborers, that these laborers were 
ordered by the company to cut these very trees, that these trees 
were worth so and so much, etc. We do not well see how 
any court could render a judgment for damages without com- 
petent evidence as to the amount of damages; but the absurdity 


1 Vol. II., p. 28. quotation is made merely to explain 
2 Digest, 18: 7: 25. Itshould,how- the principle which the ancient Swed- 
ever, be observed, that the Roman law ish judges applied. 
has never been adopted in Sweden, as * Vol. IL, pp. 807, 808. 
it has been in Germany. The above 
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seems to consist in the rule which requires two witnesses, and 
both of them disinterested, to every essential fact. 

5. Herr Fahlerantz has discovered in the old Swedish Doom 
Books proof that the master was held responsible for the 
wrongs of his servant, in accordance with what he calls the 
English equity principle, and says that, taken as a whole, this 
rule is not valid in Sweden now, but only under special law 
(statute we suppose), or on a special matter is it exceptionally 
so. This, we suppose, refers to the rule of respondeat superior, 
a rule which is not especially a rule of equity, but which is now 
more commonly invoked in actions at law for damages for a 
wrong done by a servant of the defendant upon the plaintiff. © 
The ancient rule of natural justice did not make the master so 
liable unless he had authorized the servant to commit the par- 
ticular wrong or a class of wrongs, which included the particular 
wrong, or unless he had ratified the act of the servant in com- 
mitting the wrong after its commission. The rule of respondeat 
superior is one of public policy, and, excepting in countries 
where judges really make the law, as they do in England and: 
in America, it is obviously for the legislature to say how far and 
in what circumstances, if at all, this rule should be applied. 

6. Herr Fahlerantz further complains that in earlier times the 
principle was accepted in Sweden that the judge in civil matters 
should strongly and with severity repress claims which were 
only supported by technical means, and which were lacking 
in moral and real right, in the same way as it is said in the 
Digest that the Roman praetor ‘‘adversus varios et dolosos 
qui aliis offuerunt calliditate quadam, subvenit, ne vel illis 
malitia sua sit lucrosa vel istis simplicitas damnosa.’’1 But,’’ 
says Herr Fahlerantz, ‘* with us at the present moment it is cer- 
tainly the technical (the technically founded) right which is 
considered to be the best one; the real one not having technical 
support, is deemed to be unsupported.’’ ! 

7.. Herr Fahlerantz next points out that, especially in criminal 
cases, in earlier times agreeable and natural notions were accepted 
which are now unknown. 


1 Digest, 4: 3:1. 1 Vol. II., pp. 809, 810. 
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a. It was very often the case that poor, ignorant, and very 
unhappy and suffering persons were leniently punished, or left 
unpunished, merely because they were poor, ignorant, or unhappy 
and suffering. But it is not so now. One would think that it 
would be the duty of the King, or of a Board of Pardons, or of 
some other governmental officer or agency distinctly vested with 
that authority, to exercise the pardoning power, and not that of 
the judge or of the jury. 

». Herr Fahlerantz says that in extraordinary circumstances 
a court, in earlier times, could set aside the criminal law; for 
example, the law punishing theft in atime of great famine. 
But it is not so now. It should seem that a court which is 
appointed to administer the criminal law has no power to set it 
aside. It would be a strange judicial system under which every 
judge vested with criminal jurisdiction should be also vested 
with the power to dispense with criminal statutes. The exercise 
of the dispensing power drove an English king from his throne, 
and was one of the prime causes which led to that remarkable 
statute of liberty, so much prized by the English people and 
their kinsmen in America, the Bill of Rights. 

c. He says that, in earlier times, innocent persons could get 
damages for being unjustly accused and imprisoned by the 
State, although no distinct law existed granting them the right 
to recover such damages; but in our times it is very difficult for 
them to get damages, although there exists a law providing for 
it. Under Anglo-American law an innocent person cannot have 
damages from the State or the crown for an unfounded prose- 
cution upon a charge of crime, although accompanied by im- 
prisonment; but he may have such damages against the prose- 
cutor; that is, against the person stirring up and setting on 
foot the prosecution against him, provided it is done with malice 
and without probable cause. Statutes are being enacted in some 
of the American States giving the accused, when found innocent, 
damages against the State; and the agitation of the subject 
continues with considerable vigor. 

d. In earlier times, the system of inflicting conditional punish- 
ments prevailed, and especially in the case of young offenders, — 
that is to say, a punishment nisi, or unless the convicted person 
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should demean himself well and properly; or rather a punish- 
ment to be executed in case he should be guilty of a breach of 
the peace or of a misbehavior. This system was applied both in 
the higher and in the lower courts, and evidently as a most 
natural thing. In our time, observes Herr Fahlcrantz, a system 
of punishment on condition is proposed by learned men in Nor- 
way and in other countries as a new idea, or as an extra-invent- 
ive method of increasing the scope of criminal jurisdiction. 
The same question was also some years ago proposed in Sweden, 
the people not knowing that some hundreds of years before it 
was of daily practice with their ancestors! Herr Fahlerantz 
seems to have unearthed this fact in digging among the old 
records: outside of his researches, none of the savans of Sweden 
seems to have discovered it. This system is coming into vogue in 
America, and the practice of determinative sentences is now 
prevalent in several States, notably in New York, where a pris- 
oner sentenced to imprisonment, let us say for not less than two 
nor more than ten years, in which case he can escape punish- 
ment beyond the minimum amount by good and exemplary ° 
behavior in prison. 

e. In earlier times, persons accused of crime were left free — 
from the necessity of giving security for their appearance in 
court. In the old Swedish records one can read of instances 
where that was very often done in all courts. But in our time 
such an arrangement is impossible. What Herr Fahlcrantz calls 
the equitable method of letting offenders at liberty after caution- 
ing them, has not been practiced in Sweden during two or three 
of the latest generations. It should seem that in every system 
of civilized jurisprudence, the judge ought to have the power, in 
the exercise of a sound discretion, — except, of course, in cases 
of serious crimes, where the proof of guilt is evident or the pre- 
sumption great, —of releasing, upon their own recognizance, 
persons accused of crime, pending a judicial investigation. 

J. In earlier times in Sweden, collusion between parties liti- 
gant was always regarded as a criminal offense. It is contempt 
of court in common law countries. But, complains Herr Fahl- 
crantz: ‘In our days married people make, almost publicly, 
arrangements whereby one of them shall go abroad for some 
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weeks (they arrange by collusion malitiosa desertio) and get 
by this means a divorce, solutio matrimonii; and such a mode 
of working the law is now seen with open indulgence in our 
country.’?! An American might wish, with a blush, that it were 
not so in his country. 

The result of all this is, if we may trust to the severe denun- 
ciations of Herr Fahlerantz, that in the administration of jus- 
tice, —if such it can be called, — in his country, the truth is just 
as good as alie, and alie is just as good as the truth; and a lie is 
often the more successful, because the rogue shapes the hard 
and fast rules of evidence to his own ends. No such expression 
is found in modern Swedish jurisprudence, or ever drops from 
the lips of a judge, as ‘‘the merits of the case,’’ or ‘* merifa 
cause ;’’ but the only merit is technical merit, which often 
diverges far from real truth and justice. Even where the judge 
is driven into a decision which conforms to real truth and jus- 
tice, he does not say, as the English and American equity judges 
often do, that he decides ‘‘ according to the very right of the 
case,’’ but he bolsters up his decision with some senseless and 
technical rule. 

What seems to wound the feelings of Herr Fahlcrantz more 
than anything else is, that the Swedish people, as a mass, are 
content with this system of judicial administration. On this 
subject it is to be observed that any system with which a people 
are content, is the very system which such a people ought to 
have. But we cannot avoid contrasting with judicial adminis- 
tration as it should be, a system where all forensic litigation 
resembles our old actions at law; where the pleadings were 
enormously technical, and the rules of evidence almost equally 
so: a system under which a lawsuit was regarded as a combat 
in which each adversary was privileged to ambush his enemy, to 
trip him up with senseless technicalities, and to strike him when 
he was down. In order to meet this barbarism, the system of 
equity was invented in England. Under this system, when the 
gladiatorial combat was taking place in the arena below, high up 
in the corridors of the Temple of Equity, sat the Chancellor 


1 Vol. II., p. 756. 
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searching the consciences of the litigants, compelling them to 
disclose the truth and the real truth, keeping the conscience of 
the King, and administering justice according to the very right 
of each case. 


Whenever a single man starts out to reform a system in- 
crusted with ancient barnacles and covered with hoary abuses, 
he takes upon himself a task for which he never gets thanks in 
his lifetime, and for which he never gets justice except at the 
hands uf remote generations. It was so with Jeremy Bentham. 
We fear that it will be so with Herr Fahlerantz. 

Seymour D. Tuompson. 


33 Nassau St., NEw York. 
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THE CY PRES DOCTRINE, WITH REFERENCE TO 
THE RULE AGAINST PERPETUITIES—AN ADVO- 
CATION OF ITS ADOPTION IN ALL JURISDIC- 
TIONS. 


As indicated by the heading of this article, it will deal 
with the cy pres doctrine as that doctrine has been applied 
in cases where the rule against perpetuities was violated, and 
not as the principle has been invoked in cases of ambiguous 
and indefinite charities. A paragraph relating to the history 
of the rule against perpetuities will prove a helpful preface 
to the consideration of the main subject. 

That principle of the common law which came to be, and 
is now, known as the rule against perpetuities, is of evolu- 
tionary origin. Results detrimental to the interests of the 
country were seen to follow from an unrestricted right in 
testators and grantors of suspending the power of aliena- 
tion, and upon the English judges devolved the duty of sup- 
plying a preventive of the evil. The various steps in the his- 
tory of the rule are succinctly given by Mr. Perry as follows: 

“The first stand of the judges was to allow only those lim- 
itations which would take effect at the end of one life from 
the death of the testator. This was afterwards modified to 
include two or more lives in being, and running at the same 
time, ‘or where the candles are all burning at once; for it is 
plain that such a space of time is only one life in being—that 
of the longest liver. The next step was much debated; but 
it was finally settled, that an executory devise might be made 
to vest at the end of lives in being and twenty-one years after, 
to allow for the infancy of the next taker, who by reason of 
infancy could not alienate the estate. The statute of 10 and 
11 Wm. III.,! having provided that children en ventre sa 


1C. 16. 
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mere, born after their father’s death, should for the purposes 
of the limitations of estates be deemed to have been born in 
his lifetime, a further extension of nine or ten months was 
allowed for the period of gestation. The next step was to 
allow a period of nine months for gestation at the beginning 
of the term, as the life in being during which the term would 
run might be that of a child en ventre sa mere. Much dis- 
cussion arose upon each one of these steps. For instance, 
the term of twenty-one years, it was said, could not be allowed 
as a term in gross, and without reference to the infancy of 
some person interested in the estate; this question was not 
settled until Cadell v. Palmer, in the House of Lords in 1833, 
when it was finally determined, that twenty-one years might 
be allowed as a term in gross, without reference to the in- 
fancy of any person, but that the period of nine months for 
gestation should be allowed in cases only where the gestation 
had commenced of some persons, who, if born, would take an 
interest in the estate. By such steps, by imperceptible de- 
grees, and after two centuries of doubt and litigation, and 
unaided by legislation, the judges framed and completed the 
great rule against perpetuities.”’! 

Its development, as has been noted, was always in the di- 
rection of lengthening the period of suspended vesting, and 
doubtless this was attributable to the judges’ reluctance to 
invalidating the will of a testator that violated the rule. 
When the alternative was presented of voiding absolutely the 
offending clause of the will or extending the period of the 
rule, they chose the latter. The stability of the law would 
unquestionably have been subserved by an earlier adoption of 
the cy pres expedient. 

Thus much regarding the rule against perpetuities by way 
of introduction to a discussion of the question, “Why should 
not all limitations which transgress the period prescribed by 
the rule against perpetuities, instead of being adjudged void 
in toto, be given effect for the period allowed by that rule— 
in short, construed cy pres? 


1 1 Perry on Trusts, § 379. 
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Rapalje and Lawrence give the derivation of the phrase 
cy pres as follows: from the French ci or cy, “this,” and 
pris, “near.” Bouvier defines it “as near as.” 

To the writer’s thought there is no doctrine of equity which 
is of higher credit to that branch of jurisprudence than is the 
doctrine of cy pres, or of approximation. It, as much as any 
principle in the law, tends to establish the law’s reasonable- 
ness and to vindicate its fairness, without in any degree qual- 
ifying its majesty or surrendering its legitimate sanotions. 
When it is considered that the one purpose of the rule against 
perpetuities is to place a limit upon the period of time for 
which property may be “tied up,” the reason for giving it a 
further and most stringent operation by making it, instead 
of a rule of limitation, one of total avoidance, is far from 
apparent. More specifically, it does not accord with the 
average thinker’s conception of justice that, because a testa- 
tor directs that his estate be held in trust for a gross term 
of twenty-two years, the underlying policy of the law can be 
satisfied with nothing less than an absolute annulment of the 
provision ; and the beneficiary in such case is not easily an- 
swered when he asks, “The excess is only one year; is there 
any sufficient reason why that year should not be eliminated 
and the trust held good for the twenty-one?” 

Let us now look at this cy pres doctrine a little more nar- 
rowly and examine a few of the cases that illustrate it. 

In the case of Edgerly v. Barker,! the testator left surviv- 
ing him an unmarried daughter and a married son, thirty- 
five years of age, who had a wife and four children living at 
the testator’s ‘death. He committed the bulk of his large es- 
tate to trustees, providing, among other things, that “when 
the youngest of said children (of testator’s son) shall arrive 
at the age of forty years, then all my estate shall be theirs, 
to have and to hold the same, to them and their heirs.” 

Suit was brought by the son for a construction of the fore- 
going provision of the will, and it was contended by him that 


1 66 N. H. 434; 28 L. R. A. 828. 
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it was void because inhibited by the rule against perpetuities, 
the gift being to grandchildren born and unborn. 

The court, however, in an opinion of great elaborateness, 
though, it must be conceded, of diluting discursiveness, held 
the clause to be valid and enforceable under the doctrine of 
cy pres, and directed the estate to be divided among the 
grandchildren when the youngest attained twenty-one, in- 
stead of forty years of age, as provided by the testator. 

If it be said that this was a material alteration of the testa- 
tor’s will, the response is that of course the operation of the 
will was changed, but it was done upon the common sense, 
charitable principle that it is better to change than to com- 
pletely annul; or rather, that it is better to arrest the process 
of changing short of the point of total avoidance, if the law 
can sanction any part of the testator’s plan. Here are two 
analogies used by the court in its opinion in the Barker case. 
Says Doe, C. J.:— 

“The feudal doctrine of forfeiture for and by a conveyance 
of a larger interest than the grantor has is no part of our 
common law. * * * A lease of forty years, made under a 
power to lease for twenty-one years, is good for twenty-one.” 

Again :— 

“Under a statute restraining to a term not exceeding twen- 
ty-one years, the time for which a tenant for life can be em- 
powered to lease, a testamentary gift to a tenant for life of 
a power to lease for sixty-three years is not void. If he makes 
a lease for more than twenty-one years it is void for the excess 
and no more.” 

After referring to the decision in the Motmon Church 
case,! where, by the cy pres doctrine, property was preserved 
to that organization, Judge Doe said :— 

“Barker did not intend that his gift to his grandchildren 
should fail by being excepted from the method of construc- 
tion that would save a bequest to the Mormon Church.” 

The court also cites and quotes from a number of cases in 
which attempts had been made by testators to create succes- 
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sions of life estates extending beyond the limit fixed by the 
rule against perpetuities, but in which the various courts de- 
ciding the cases had given effect to the devises as far as pos- 
sible, although in modifying the plan of the testator some 
beneficiaries were cut off altogether. Among the cases was 
that of Jackson v. Brown,! where a testator devised land to 
his son S. for life, remainder to the first son of 8. for life, re- 
mainder to the first and every son of the eldest son of &., 
successively. The cy pres doctrine was adopted, and it was 
held that S. took a life estate and his eldest son a fee-tail, 
converted by the statute of New York into a fee-simple, by 
which construction, of course, all the devisees coming after 
the eldest son of 8S. in the line of succession were cut off. 

So it is that the cy pres doctrine is not restricted in its ap- 
plication to cases where the period of suspended vesting, en- 
joyment or alienation can be cut down to the limit allowed 
by the rule without cutting off any beneficiary, for in the case 
last cited the effect of the adoption of the cy pres rule was, 
as already said, to cut off all beneficiaries beyond the eldest 
son of the first taker. In fact it would seem to be of the very 
genius and quality of the cy pres principle itself that persons 
no less than time should be amenable to its saving operation. 
It goes no more upon the idea that it is sound policy to allow 
~ time to run to the legal limit where that limit is exceeded in 
the testator’s plan than it does upon the idea that it is sound 
policy to allow persons who can take to do so where there 
may be, or are, other persons who cannot take. 

Judge Doe further observes :— 

“In Robinson v. Robinson? it was held ‘That upon the true 
construction of the said will, * * * the said Lancelot 
Hicks must, by necessary implication, to effectuate the mani- 
fest general intent of the said testator be construed to take 
an estate in tail male, * * * notwithstanding the ex- 
press estate devised to the said Lancelot Hicks, ‘for his life 
and no longer.’ ” 

The books expressly speak of the application of the cy pres 


1 13 Wend. 437. 2 (1756) 1 Burr. 38, 50-52. 
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doctrine as an “altering” of the testator’s will. For example, 
in Williams on Real Property, the author, after treating of 
the Rule Against Perpetuities, says :— 

“The courts of law, however, have been so indulgent to the 
ignorance of testators that, in the case of a will, they have 
endeavored to carry the intention of the testator into effect, 
as nearly as can possibly be done (author’s italics), without 
infringing the’ rule of law; they accordingly, take the liberty 
of altering his will to what they presume he would have done 
had he been acquainted with the rule which prohibits, 
* * * ete. This, in Law French, is called the cy pres 
doctrine.” 

Referring to the latter part of the above quotation, it is to 
be noted that Chief Justice Doe, in Edgerly v. Barker, though 
stating that extraneous evidence would not be competent on 
the point, the intention and wish of the testator being re- 
quired to be gathered from the will itself, yet expressly sanc- 
tions the rule that the court can consider what the testator 


would desire to be done respecting his will where, in some | 


of its provisions, he had ignorantly overlooked a contraven- 
ing principle of law. He says:— 

“But this will is competent and sufficient evidence that if 
he had been informed (when he gave instructions for drafting 


it), that his intent that his grand-children should have the ~ 


remainder could not stand with his intent that they should 
not have it till the youngest was forty years old, and had 
been asked which of these intents should prevail, he would 
have given an answer that is comprehended in his intent on 
the subject of approximation.” 

This general subject is treated even more forcefully at a 
little earlier point in the opinion, where the court, in argu- 
ing that it must necessarily be supposed that a testator would 
desire a court to save as much of his will as possible, and that 
the cy pres principle must be regarded as a part of the very 
will itself, says :— 

“They” (i. e., the cy pres rules) “would not have been 
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strengthened by his recital of them. His declaration, in- 
serted in the will, that, ‘if my intention, herein written, can 
not operate to its full extent it shall take effect as far as pos- 
sible,’ would have been superfluous.” 

The Court then proceeds to state that, while there can be 
no doubt about the wishes of a testator in this regard, some 
other courts have declined to give effect to such implied wish, 
but that it is the policy of New Hampshire to effectuate it. 
The court observes :— 

“The construction that rejects the approximation intended 
by the testator, and makes him intestate as to a part of his 
property, is sustained by authorities in other jurisdictions, 
but is at variance with the effect given to intent by the law 
of this State.” 


Tse Doctrine or Cy Pres With Especia, Rererence TO Trusts 
FOR ACCUMULATION. 


Immediately after the decision in the notable case of Thel- 
lusson v. Woodford, where the will of Peter Thellusson was 
upheld, Lord Loughborough, who had taken part in that de- 
cision, introduced into Parliament, and secured the passage 
of, an Act limiting trusts for accumulation. The statute is 
that of 39 and 40 Geo. III.,!more popularly known as the Thel- 
lusson Act, and its provisions are as follows :— 

“No person shall by any deed, surrender, will, codicil or 
otherwise settle or dispose of any real or personal property, 
in such manner that the rents, issues, profits or produce 
thereof shall be wholly or partially accumulated for any 
longer term than the life or lives of such grantor or grantors, 
settler or settlers, or the term of twenty-one years from the 
death of such grantor, settler, devisor, or testator, or during 
the minority of any person who shall be living, or en ventre 
sa mere at the time of. the death of such grantor, devisor or 
testator, or during the minority only of any person who un- 
der the uses or trusts of the deed, surrender, will or other 
assurances directing such accumulations, would for the time 
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being, if of full age, be entitled unto the rents, profits or an- 
nual produce so directed to accumulate; and all directions 
of accumulation, other than aforesaid, shall be void; and such 
rents, etc., shall go and be received by such person as would 
have been entitled thereto, if such accumulation had not been 
directed.” ! 

The act came first to be construed in the case of Griffiths 
v. Vere.? In the case cited a testator bequeathed a certain 
sum to trustees with directions that it be invested and the 
income therefrom accumulated during the life of John Grif- 
fiths, and at his death that the capital, together with its ac- 
cumulations, be paid over to his wife, Elizabeth Mary Grif- 
fiths, and her husband filed a bill praying that the directions 
to accumulate be adjudged void, as in contravention of the 
above Act of Parliament, and that they be decreed entitled 
to receive the capital just as though no directions to accumu- 
late had been inserted in the will. 

It was contended, and conceded, that the provision for the 
accumulation of the income during the continuance of the life - 
of John Griffiths transgressed the limits permitted by the 
statute, inasmuch as the possibility existed that John Grif- 
fiths might live longer than twenty-one years after the death 
of the testator—the utmost period allowed by the Act—but 
the question remained, Was the provision for the accumula- 
tion void altogether, or only for the possible excess over 
twenty-one years? 5 

Lord Eldon, in an opinion of characteristic perspicuity and 
strength, affirmed the ruling of Sir Wm. Grant, Master of 
the Rolls, and held that the provision was valid for the period 
allowed by the statute, viz.: twenty-one years, and void only 
as to the excess over that period. Said the Lord Chancellor: 

“Tf that direction (for accumulation) was struck out, it is 
contended that the effect is not, as in ether cases, that those 
profits would be undisposed of; but that it must be considered 


1 See Digest Public Gen. State. 29 Ves. 127. 
Eng., Vol. 1, 238. 
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agift in praesenti; and that the clause for accumulation does 
not prejudice their immediate entering into the enjoyment 
* * * But, supposing it not struck out, is the direction 
void altogether, because it is not a direction for accumulation 
during twenty-one years or less, but which may happen to 
operate during a period that may last longer; admitting also 
that it may operate as a direction for less in effect? The 
point is doubtful; but upon the whole, that construction 
which has been put upon this Act (by the Master of the 
Rolls), is the right one; and I am the rather led to that, by 
the concurrence of opinion among those to whose assistance 
I have resorted upon the first construction of an Act of so 
much importance, who all agree that this is the proper con- 
struction.” 

The act was subsequently construed in the following cases: 

Longdon v. Simson! The will in this case provided :— 

“To my niece, Mary Ann Williams, the sum of 5,000 pounds 
during life; after which to her children for their education 
and maintenance, and to be equally divided among them on 
their arriving at the age of twenty-one years.” 

It was held that notwithstanding the fact that the above 
provision called for a longer period of accumulation than 
39 and 40 Geo. III.,? allowed, the court was fully authorized 
to enter a decree directing an accumulation for twenty-one 
years from the death of the testator, which was done. 

The Master of the Rolls observed :— 

“Suppose instead of a life, with regard to which there 
might be some uncertainty, the testator had said the accumu- 
lation should continue twenty-four years; it would be good 
for twenty-one years within that termination.” 

In re Lady Rosslyn’s Trust.* This case presented for the 
first time the question of trusts for accumulation in excess of 
the period allowed by 39 and 40 Geo. III., when contained 
ina deed. The Dowager Countess of Rosslyn executed a deed 
whereby she transferred to trustees certain securities to ac- 


112 Ves. Jr. 295. 2 Ch. 98. 5 16 Sim. 390 (1848). 4 Ch. 98. 
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cumulate the dividends thereof during the joint lives of James 
Campbell and Jane, his wife, and after the death of James 
Campbell, if his wife should survive him, to pay the dividends 
of the capital and accumulation to her for life, and after her 
decease to hold the capital and accumulations in trust for her 
daughter, Charlotte Campbell, until she became twenty-one 
years of age. 

Reference to the Act,!that in the case of a deed will show 
where the accumulation is directed to commence with its ex- 
ecution the utmost limit of accumulation permitted is during 
the life of the grantor. There being a possibility that Camp- 
bell and wife would survive the grantor, Lady Rosslyn, and 
that the daughter, Charlotte, might not attain the age of 
twenty-one years before the death of the grantor, the ques- 
tion was presented as to whether the provisions to accum- 
ulate were void in toto or only for the excess beyond the life 
of Lady Rosslyn. 

The Vice-Chancellor said :— 

“In this case the question arises, for the first time, upon 
a deed; but it seems to me on looking at the Act of Parlia- 
ment, that the same construction must be applied to the Act 
in the case of a deed as has been applied to it in the case of a 
will * * * Her ladyship died in May, 1826, and Mr. 
Campbell died in October, 1847, leaving his wife surviving; 
and the question is whether the direction to accumulate dur- 
ing the joint lives of Mr. and Mrs. Campbell is wholly void, or 
whether the construction which Sir William Grant put upon 
the Act for the first time, and which Lord Eldon afterwards 
adopted, is to be applied in this case. After reading over the 
statute and the judgment of Lord Eldon in Griffiths v. Vere, 
the conclusion which I have come to is that the trust for ac- 
cumulation ought to be held to be good for so much of the 
joint lives as expired during Lady Rosslyn’s life; and that 
it ought to be held void for the remainder.’’? 


1 Supra. * See also Eyre v. Marsden, 2 Keen, 264. 
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Tae Pennsytvanta Act. 


The legislature of Pennsylvania enacted a statute restrict- 
ing trusts for accumulation, known in that state as the Act 
of April 18, 1853. Its provisions are quite similar to those 
of the Thellusson Act. In the case of Brown v. Williamson’s. 
Ex’rs, the Supreme Court of that state followed the rulings 
of the English courts, and held that where the provisions of 
a deed or will relating to trusts for accumulation went be- 
yond the statutory limit the provisions were void only to the 
extent of the excess. Mr. Justice Strong said :— 

“The trust indeed may be transgressive [of the Pennsyl- 
vania Act], but even under the Ripon Act, 39 and 40 Geo. 
ITI.,?in England, the excess only beyond the period allowed 
for trusts of accumulation is void. They are sustained for 
the statutory period. Our Act of 1853 was modeled after the 
Ripon Act, and it avoids only the excess in transgressive 
trusts.” 

The case of Hussey v. Sargent‘ decided by the Court of Ap- 
peals of Kentucky in June, 1903, affords an instructive ex- 
ample of the application of the cy pres doctrine to a trust for 
- accumulation, the case possessing the unusual feature of a 
court in a State where the cy pres doctrine does not obtain 
applying that doctrine in construing the will of a testator 
who was domiciled in a State where it does obtain. In this 
case the testator was a citizen of New Hampshire and died 
there in 1883, leaving a will by which he disposed of a large 
estate consisting of personalty exclusively. One clause of 
this will provided that the trustees should accumulate the 
income from one-fifth of the estate until a named grand- 
daughter, who at the time of the testator’s death was but two 
years old, should attain the age of thirty-five, or, in case of 
her prior death, until the date when she would have been 
thirty-five years of age had she lived—in effect a direction to 


1 36 Pa. St. 338. 8 See in accord: Hull v. Hull, 24 
2 Ch. 98. N. Y. Rep. 647. 
475 8. W. Rep. 211. 
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accumulate for a term in gross of thirty-three years. The 
accumulations were then directed to be turned over to the 
grandchildren. 

Shortly after the testator’s death his surviving widow and 
only child, a married son, removed from New Hampshire to 
Kentucky, and about twenty years later suit was instituted 
by one of the trustees in a Kentucky Court for a construction 
of the will, the contention being made by a party in interest 
that the provision for accumulation in favor of the grand- 
children was void because inhibited by the Rule against 
Perpetuities. Counsel representing the grandchildren con- 
ceded that the time prescribed by the testator was in excess 
of the limit fixed by the Rule, and that under the law of Ken- 
tucky a limitation obnoxious to the Rule was void, but con- 
tended that the will must be interpreted according to the law 
of New Hampshire and not of Kentucky, and that under the 
cy pres doctrine, recognized in the former State, the trust in 
favor of the grandchildren was valid and enforceable by re- 
ducing the period of accumulation from thirty-three years 
to twenty-one years. The Chancellor sustained this view, 
and on appeal his judgment was affirmed. 

To conclude, the writer submits that this broad, validat- 
ing principle which will let no gift, contract, estate of benefit 
fail if there can be found a way to uphold it, is consonant 
with the highest purposes of the law; that the maxims wt res 
magis valeat quam pereat and valeat quantum valere potest 
belong to a more discriminating, and hence more rational, 
class of ideas than does falsus in uno, falsus in omnibus; and 
that the rejection of the cy pres doctrine, where it might be 
applied, resembles the method pursued by the philosopher in 
the plantation melody, who “cut down all de treeses fur to 
amputate de limb.” 


JAMES QUARLES. 
LOUISVILLE, Ky. 
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THE LAWYER’S LACHRYMAL RIGHTS. 


Has a lawyer, in the course of his argument to the jury, the 
right to ery? Has he the right, arguendo, to give vent to 
“words that weep and tears that speak?” 

The mere broaching of this proposition will doubtless fill 
the profession with righteous indignation, and the positive 
information that this sacred prerogative has been questioned, 
may perhaps create wide-spread alarm, since a negative 
answer to the question propounded would be fraught with 
consequences most disastrous to the untrammeled practice 
of the law. 

It will tend to quiet the professional alarm, and at the 
same time appease the professional wrath, to know that 
lawyers in Tennessee, at least, have a judicial determination 
of the question recognizing and distinctly adjudicating the 
inviolable lachrymal rights of the lawyer. 

In a well considered case, which came before the court upon 
an assignment of errors to the effect that “counsel for the 
plaintiff, in his closing argument, in the midst of a very elo- 
quent and impassioned appeal to the jury, shed tears and 
unduly excited the sympathies of the jury in favor of the 
plaintiff and greatly prejudiced them against the defendant,” 
the Supreme Court of Tennessee, in an able opinion delivered 
by that erudite, discriminating jurist, Judge Wilkes, upheld 
the lawyer’s constitutional right to cry before a jury. 

In delivering the opinion Judge Wilkes used this pertinent 
language: “The conduct of counsel in presenting their cases 
to juries is a matter which must be left largely to the ethics 
of the profession and the discretion of the trial Judge. Per- 
haps no two counsel observe the same rules in presenting 
their cases to the jury. Some deal wholly in logic and argu- 
ment, without embellishments of any kind. Others use rhet- 
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orice and occasional flights of fancy and imagination. Others 
employ only noise and gesticulation, relying upon their earn- 
estness and vehemence instead of logic and rhetoric. Others 
appeal to the sympathies—it may be the passions and peculi- 
arities—of the jurors. Others combine all these, with vari- 
ations and accompaniments of different kinds. No cast-iron 
rule can or should be laid down. Tears have always been 
considered legitimate arguments before a jury, and while the 
question has never arisen out of any such behavior in this 
court, we know of no rule or jurisdiction in the court below 
to check them. It would appear to be one of the natural 
rights of counsel, which no court or constitution could take 
away. It is certainly, if no more, a matter of the highest per- 
sonal privilege. Indeed, if counsel has them at command, it 
may be seriously questioned whether it is not his professional 
duty to shed them whenever proper occasion arises, and the 
trial Judge would not feel constrained to interfere unless 
they were indulged in to such excess as to impede or delay | 
the business of the court. This must be left largely to the 
discretion of the trial judge, who has all the counsel and 
parties before him, and can see their demeanor, as well as the 
demeanor of the jury. In this case the trial judge was not 
asked to check the tears, and it was, we think, an eminently 
proper occasion for their use, and we cannot reverse for this.” 

The Tennessee lawyer, supported by this most righteous 
decision, therefore, may indulge freely his lachrymal rights, 
letting 

big round tears 


Course one another down his innocent nose 
In piteous chase,’’ 


his lachrymal rights being limited only by the gentle re- 
straint of the presiding judge that he must not indulge “to 
such excess as to impede or delay the business of the court.” 
It is needless to say that the Tennessee courts, admitting for- 
eign atterneys to practice before them, will make no invidious 
distinction between local and foreign counsel, and, with the 
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limitations mentioned in the foregoing opinion, foreign at- 
torneys, who exhibit to the court proper credentials, may 


‘«Drop tears as fast as Arabian trees 
Their medicinal gum”’, 


without let or hindrance from the court. 

It is but proper also to throw out the intimation that the 
Tennessee lawyer, practicing outside the limits of his State, 
expects, not only as a matter of courtesy and comity, but as a 
matter of absolute right, to be allowed to cry whenever he 
pleases. The lex domocillii, the personal capacity to cry, at- 
taches to him wherever he goes and even travels with him into 
foreign countries. 

Jura lachrimosa personam sequuntur. 

As counsel for appellants in the Tennessee case referred to 
availed themselves of the salutary rule which excuses the cit- 
ing of authorities “when there are none known to counsel ;” 
and while the court in delivering the opinion stated, that, 
after diligent search no authority could be found, there being 
no precedent, we may confidently rely upon this case as the 
leading case upon lachrymal rights; and, besides the guaran- 
tee of the Constitution that the citizens of each state shall be 
entitled to all of the privileges of the citizens of the several 
states, we feel that the decision is correct in principle, so 
sound, so broad and so universal in its application that coun- 
sel all over the land may confidently rely upon it, and, under 
its protection, may unrestrainedly exercise their constitu- 
tional rights and give way to the “melting mood” in the pres- 
ence of the court and jury. 

The right of the lawyer to cry before the jury is not only 
fundamental, but it is a prescriptive right, having existed 
from time immemorial whereof the memory of man runneth 
not to the contrary. 

The demand for redress of all grievances at witaanhe 
contains no allusion to any encroachment upon the lawyer's 
lachrymal rights; and so the Petition of Right and the Bill 
of Rights are significantly silent as to the lawyer’s right to 
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cry, proving conclusively that lachrymal rights were univer- 
sally recognized and were not even questioned by the most 
tyrannical of kings, and that, too, in the face of the fact 
that these rights were being constantly, openly and notori- 
ously practiced by a profession which has never yet been ac- 
cused of a retiring modesty in the assertion and maintenance 
of its prerogatives. 

Lachrymal rights are strictly personal. The law knows no 

such maxim as qui lachrimat per alium lachrimat per se, 
Every lawyer has the constitutional right to cry for himself, 
and the presence of the official Court-Crier does not curtail 
his unquestioned privilege of giving vent, if he so desires, to 
a veritable lachrymal storm. 
. While his Honor, Judge Wilkes, intimates that it is not 
only the right but the duty of the lawyer to cry before the 
jury when a proper occasion arises, we are concerned only 
in the maintenance of the inalienable right, leaving it to the 
sound discretion of counsel, as the exigencies arise, to cry . 
just a wee bit, to drop a tear here and there or to bring on a 
perfect shower “blown up by the tempest of the soul,” and 
pointing the jury to the distressing, heart-rending facts of 
the case, to exclaim: Hinc illae lachrimae! 


ALBERT W. GAINES. 
CHATTANOOGA, TENNESSEE. 
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BAR MEETING OF THE ST. LOUIS BAR IN MEMORY 
OF HON. SEYMOUR D. THOMPSON, HELD AT ST. 
LOUIS, SEPTEMBER 7TH, 1904. 


JuDGE JACOB KLEIN: Gentlemen of the Bar, I take the 
liberty of calling the meeting to order, and I move the elec- 
tion of Judge R. E. Rombauer as chairman of the meeting. 


NATHAN FRANK, EsqQ., seconded the motion and Judge Rom- 
bauer was unanimously chosen to preside as chairman. After 
taking the chair, he said: 


Gentlemen of the St. Louis Bar: Several weeks ago we 
received information that Seymour D. Thompson, for many 
years a prominent member of the Bench and Bar of this 
State and City, died in East Orange, New Jersey, on the 
1ith of August, 1904. 

In view of the fact that his labors as an author, as a judge, 
and as a practitioner, were in the main performed in this 
city, and that to his dying day he claimed this city as his 
home, although his actual residence was elsewhere, we thought 
it eminently appropriate that the Bar of St. Louis should 
take some action to spread upon the records of its Courts a 
permanent memorial of his professional labors, and give 
public expression to the universal esteem in which he was 
held by his professional brethren. ’ 

Since many members of the local Bar were absent on their 
summer vacation, immediate and final action in the premises 
was deferred. A memorial, however, was prepared by Messrs. 
Jacob Klein, Wells H. Blodgett, Nathan Frank, Chas. Nagel 
and Fred A. Wislizenus, a committee selected for that pur- 
pose, and it will be presented to you for such action as you 
may deem proper to adopt. This memorial contains a brief 
statement of the life and professional labors of the departed. 
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The memorial, however, deals mainly with those of hig 
labors only, of which permanent evidence is preserved in 
the printed judicial opinions of the State, and in his printed 
commentaries on various branches of the law, all of which 
are to be found in every law library worthy of the name. 
Hence I desire to add a few words touching the characteristics 
of the man, and touching that part of his labors of which 
no such record exists, but concerning which my intimate per- 
sonal and official relations with him qualify me to speak. 

Seymour D. Thompson was in many respects a remarkable 
man. Remarkable not only in the amount of the work he 
did, without any other professional training than that gained 
by his unaided reading, but still more remarkable for his 
independence and fearlessness, with which as a periodical 
writer he criticised what he considered judicial errors, re- 
' gardless of the fact whether they were committed by friend 
or foe. He was wholly free from all sham and subservience. 
He properly maintained that an independent judiciary should 
court, and not condemn, a just criticism of its own opinions. 
It is for this reason, among others, that I maintain that his 
death leaves a vacancy which it will be hard to fill. The 
number of those in the legal profession who are learned is 
very great, but, alas, the number of those who are fearless 
in their criticism is very small. 

My attention was first called to him long ago by an ex- 
tended and exhaustive review, published by him in the Cen- 
tral Law Journal, of the opinion of one of the ablest jurists 
of the land in a case wherein I acted as counsel. The judge 
was his warm personal friend, and had befriended him on 
several occasions. His criticism of the opinion was very 
severe, and yet so just withal that the judge felt called upon 
to refer to it from the bench, stating that his opinion had 
been misunderstood. As far as I know, this is the only in- 
stance of that kind in American judicial history. 

He was an eminently just man. The few weak points in 
some of his judicial opinions are the result of his vigorous 
conscience, which urged him to work out what he considered 
just results regardless of precedents. 
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Although all his life a member of the Republican party, 
he was a firm believer in a non-partisan judiciary, and upon 
his elevation to the bench at once sank the partisan in the 
judge. Among a large number of cases which came before 
the Court during our joint tenure, involving title to office, or 
other political questions, his decision was wholly unin- 
fluenced by the political aiiiiation of the litigant. The 
records of the Court of Appeals bear ample evidence of that 
fact. I remember in one case the decision of the Court was 
adverse to the claims of the political confrere of the majority 
members of the Court, while the opinion of the minority 
judge, a Democrat, was in his favor on technical grounds. 
No man realized more than he that a non-partisan judiciary 
is the shect anchor of our liberties. He gave this idea prac- 
tical life and effect, by aiding me in selecting the appointees 
of the Court, with a sole view to their fitness for the posi- 
tions, and regardless of all other considerations. Thus it 
happened that during the eight years of our joint tenure the 
offices within the gift of the Court were eqully divided be- 
tween members of the leading political parties, and the most 
valuable office held at the pleasure of the Court was during 
the entire period held by a Democrat, although the majority 
of the members of the Court were Republicans. When a 
vacancy occurred, the applicants for appointment represented 
all possible shades of political opinion, well knowing that the 
saying that “to the victor belong the spoils” was disregarded 
by the members of the Court, even in exercising their execu- 
tive functions of appointment. 

He was a careful student of social conditions. As soon as 
his means enabled him to do so he spent his summer vaca- 
tions in traveling in foreign parts. He avoided the well-worn 
paths of ordinary tourists. He spent many months in Rus- 
sia, penetrating as far as the Volga. He visited Sweden and 
Norway, way to the cape, where he could behold the mid- 
night sun. He was one of the few Americans who traversed 
Iceland. From all these places he brought back, as the re- 
sult of his observations and study, accurate information of 
the peoples, and their probable destiny. 
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As stated in the memorial which will be read to you, he ~ 
was a man of great scholarly attainments, familiar with ali 
branches of literature, a keen observer and an elegant and 
entertaining writer. His first literary effort consisted of his 
recollections while with the Third Iowa Regiment, written 
when he was twenty years old, and published in 1864. His 
description of the Battle of Shiloh, for which he made notes 
on a drumhead while his regiment was not engaged in actual 
combat; the description of his travels in Russia, in Sweden 
and Norway, and through Iceland, all appeared in fragments 
from time to time in the publisher’s column of the American 
Law Review. It is a source of great regret that they have 
never been published as a connected series in book form, be- 
ing equally interesting and instructive. It is to be hoped 
that this may be done at some future day. 

To me the present meeting of the Bar is doubly sad. It 
recalls not only the loss of a kind and trusted friend, but 
also the fact that of the nine men associated with me on the ~ 
bench, many of them younger than myself, two-thirds in num- 
ber, have now passed away. I fully realize that my bark 
also is rapidly drifting toward the silent and mysterious sea. 
Whatever satisfaction I may have derived from my judicial 
labors is due, in a great measure, to the unvarying trust and 
confidence of my associates, which aided me in their fulfill- 
ment, and none more so than he whose recent loss we now 
deplore—Seymour D. Thompson. 


JUDGE KLEIN: It was deemed proper, for the purpose of 
presenting to the meeting here a suitable memorial of Judge 
Thompson, that the work of preparing it should take place 
before the meeting occurred or was called. With that end 
in view, a number of the personal friends of Judge Thompson 
consulted together and the gentlemen whom you mentioned 
in the opening of your remarks held several meetings, and, 
as a result, have prepared the memorial which they desire to 
present here this afternoon. I will say that the memorial 
was prepared by Mr. Wislizenus and then reviewed by the 
other gentlemen who have acted with him in the matter, and 
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1 would ask leave that the memorial may be read by Mr. 
Wislizenus. 


Mr. WISLIZENUS: The memorial the committee desires to 
/ present is as follows: 


The death of Seymour D. Thompson will be sorrowfully 
noted by the legal profession of the whole country, for his 
reputation as a scholarly lawyer has spread through the 
iand. It is in this city, however, that he spent the greater 
part of his maturer years, and did the greater part of the 
work on which his professional reputation rests. His per- 
sonal friends are largely here. 

The Bar of the City of St. Louis deem it fitting to express 
their sorrow at the loss of one whom they have intimately 
known as an ornament to the profession, and as an honored 
personal friend. They desire to preserve a memorial of a 
life that adds another instance to the list of Americans who 
have conquered adverse circumstances, and furnishes fresh 
incentive for noble striving to a coming generation. 

Seymour D. Thompson was born in Will County, Illinois, 
September 18th, 1842, a farmer’s son. The family soon after 
moved to Iowa. His father died in Seymour’s childhood, 
leaving the boy to make his unaided way through the world. 
Until he was sixteen years old the youth led the precarious 
existence of a hired boy on neighboring farms, using summer 
earnings to pay for winter schooling. For the next three 
years he earned, as a country school teacher, the money 
which he used in making his way through Rock River and 
‘lark Seminaries in Illinois. He was prepared to enter col- 
lege when the Civil War broke out. The times called for 
heroic sacrifices. Few things could have been bitterer for a 
mind and spirit such as animated Thompson than the sur- 
render of classical education. He did what he conceived to | 
be his duty, and to his dying day never regretted it. He en- 
listed as a private in an Iowa regiment, and saw hard service 
throughout the war. He was mustered out at Memphis with 
the rank of Captain. In 1865, while still in the army, he 
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married the wife, now his widow, who deserves as wife and 
mother a tribute even higher than that expressed in the 
dedication to her of “Thompson on Corporations.” We know 
that open-handed Seymour D. Thompson was ever indifferent 
to a fault in making a friend of the mammon of uprighteous- 
ness. So it is not surprising that the young man left the army 
almost penniless, and was for the next few years compelled 
to earn a living for himself and family by work ill suited to 
a man of his mental force and high aspirations. For a time 
he served as patrolman on the police force of Memphis. But 
he never flagged in his efforts to qualify himself for a suit- 
able career. An inborn inclination for the law was probably 
strengthened by the fact that he had acted for a time as judge 
advocate while in the army. He studied law in such hours 
as he could spare from his bread-winning employments. He 
finally was fortunate enough to obtain a position under the 
clerk of a Memphis Court, and in 1869 was admitted to the 
Bar in that city. : 
In 1872 he came to St. Louis. John F. Dillon, who was 
then Judge of the United States Circuit Court for the Eighth 
Circuit, had high appreciation of Mr. Thompson’s abilities. 
He placed Thompson in charge of the Central Law Journal, 
which continued under his editorship for five years. The jour- 
nal immediately took rank among the best legal publications 
of the country. Judge Dillon also appointed Thompson 
Master in Chancery, in which position he displayed judicial 
qualities of a high order, and speedily acquired the apprecia- 
tion and personal esteem of leading members of the Bar. In 
1880 he was elected a judge of the St. Louis Court of Appeals, 
running ahead of his party’s ticket, owing doubtless to gen- 
erous support from the Bar. He served out his full term of 
twelve years. His reported decisions begin in the 9th Mis- 
souri Appeals and end in the 58rd. Judge Thompson’s de- 
scendants may refer to these permanent official publications 
as demonstrating that their ancestor was learned in law, 
painstaking in his investigations, and, best of all, animated 
with a passion for the very right in each case, which tended 
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to elevate and refine the law. It is by his printed work that 
Judge Thompson will be longest remembered ; but he did not 
lose touch with active practice on leaving the bench. From 

1895 to 1898 he was in partnership with Nathan Frank, of 
- this Bar, and was engaged in many important cases. In 1898 
he established himself in practice in New York City, em- 
ployed chiefly as consulting counsel and in arguing cases in 
Appellate Courts. This work he continued to his death. 

In the foregoing we give a bald statement of Thompson’s 
participation in the active administration of the law; Thomp- 
son, the lawyer, and Thompson, the judge, have indeed a claim 
on the St. Louis Bar; but no memorial can be written of him 
that fails to mention his work as a writer on legal subjects. 
Thompson, the author, is known to the profession throughout 
the United States. It would seem we have sketched the ac- 
tivities of a lifetime in speaking of Thompson’s direct con- 
nection with the law; yet this same man, while thus busily 
engaged, has written a library whose size seems beyond the 
possibilities of a single life devoted to nothing else. His 
books, dealing with broad subjects of living interest, compile 
the existing law in logical sequence, illuminating mooted 
points with comments and opinions emanating from a clear 
and full mind. His volumes are treasure houses, whose ex- 
amination is indispensable for the brief-writing lawyer. Such 
work Thompson began as an obscure young lawyer in Mem- 
phis, and thereby attracted Judge Dillon’s attention, with 
the results which we have stated. He steadily continued his 
literary labors throughout his career as judge and as lawyer 
without neglect of any duty to public, bar, or client. At his 
death the fourth volume of his work on “Negligence” was 
about ready for the press, as was also a Treatise on Habeas 
Corpus. Our St. Louis Law Library contains the following 
of his works: 


Tennessee Statutes, 1871-1872, Thompson & Steger; 

Cases of Self-Defense, Horrigan & Thompson; 

Unreported Tennessee Cases, 1847-1870; 

The Bankrupt Law of 1867, Thompson & Frank; 
VOL. XXXVIII. 45 
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Homestead and Exemption Laws, 1878; 

Liability of Officers and Agents of Corporations, illus- 
trated by leading cases, 1879; 

Liability of Stockholders, 1879; 

Carriers of Passengers, with cases and notes, 1880; 

Cases of Negligence Not Resting on Contract, 1880, 
two volumes; 

Charging the Jury, 1880; 

Juries, Thompson & Merriam, 1882; 

Trials, Civil and Criminal, 1888, two volumes; 

Electricity, Light, Railways, Telephones, Etc., 1891; 

Commentaries on the Law of Private Corporations, 
1895, six volumes (a seventh volume in 1899) ; 

Thompson on Negligence, of which three volumes have 
been issued ; 

Central Law Journal, volumes 1 to 5; 

Western Jurist, volume 16; 

Southern Law Review (N. S.), volumes 1 and 2; 

American Law Review, volumes 17 to 38. 


Moreover, as editor successively of the Central Law Jour- 
nal, the Southern Law Review, and the American Law Re- 
view, he poured forth a stream of articles on legal subjects 
of permanent value to the profession, as also, from a number 
of these journals, a mass of current comments, interesting 
and incisive, though necessarily ephemeral. 

Though Judge Thompson’s services to the world were ren- 
dered chiefly in the field of law, he was something far broader 
than a mere technical lawyer. With Shakespeare and Milton 
he had a familiarity rarely excelled. He could almost dis- 
pense with the printed volume. An exceptionally retentive 
verbal memory enabled him to repeat whole books of Milton, 
whole scenes from Shakespeare. It is pleasant to note in 
a man whose reputation rests on severe labors in serious mat- 
ters of law the persistence throughout his life of undimin- 
ished keen enjoyment of those forms of poetry and romance 
which first address themselves to generous youth, and are 
apt to lose their charm in later years. Judge Thompson’s 
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familiarity with Byron and Burns was almost as great as 
that with Shakespeare and Milton. 

Judge Thompson had the power of expressing in clear and 
pleasing style the interesting views of his vigorous mind. He 
was frequently called on to deliver addresses in different 
parts of the country, chiefly to assemblies of lawyers. He 
took active interest in the proceedings of the American Bar 
Association, participating freely in its debates, and respond- 
ing repeatedly to requests for formal addresses. Many such 
papers can be found scattered through the volumes of our 
law journals. For years to come earnest students of sub- 
jects referred to in these addresses will draw on them as re- 
positories of thoughts lucidly and vigorously expressed. 

Our friend left this world in the midst of multifarious - 
literary labors, with little suffering, after short illness, at 
his home in East Orange, New Jersey, on August 11th, 1904. 

This Bar, in common with lawyers throughout the country, 
owe a debt of gratitude to Seymour D. Thompson for his 
labors in presenting to us in practicable shape the law on 
a variety of topics of vital interest in the proper administra- 
tion of justice. 

We mark with gratification that his views on legal subjects 
not only rest on a thorough knowledge of what was decided 
in the past, but are also inspired by a keen appreciation of 
what broad and enlightened justice requires. 

As lawyers, we take pride in a life which was devoted to 
. ennobling and broadening the law. 

With a wider circle of our fellow-citizens we rejoice at the 
fresh illustration afforded by the life of Seymour D. Thomp- 
son, of the triumph of character, mind and energy over ad- 
verse surroundings. This ignorant, orphaned plough-boy did 
something better than become a millionaire. His powerful 
mind, sustained by a powerful body, wrested from learning 
its choicest treasures, and spent them for the good of man- 
kind. 

And, finally, speaking for the St. Louis Bar, we who have 
known him personally, pay our affectionate tribute to the 
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memory of a warm-hearted, genial friend, dear to us as a 
man not less than as a lawyer. 
JACOB KLEIN, 
WELLS H. 
NATHAN FRANK, 
CHARLES NAGEL, 
FRED. A. WISLIZENUS, 


GENERAL SHIELDS: 


Mr. Chairman: It is sad to reflect in the presence of death 
on the lives of the departed and twine garlands of memory 
around the silent tomb. As we advance in life we are called 
upon to do this more and more frequently, and a man beyond 
fifty years is called upon to mourn the departure of his as- 
sociates so often that he many times says to himself, “Who 
will be the next to leave us?” 

It is appropriate for the members of the Bar to record 
their esteem and affection for those who have passed to the . 
other side, and this memorial fittingly voices the sentiments 
of the St. Louis Bar regarding Judge Thompson’s demise. 

Although I knew him personally for many years and often 
enjoyed his company, I was not of that close inner coterie 
of friends which he naturally drew around him. My knowl- 
edge of him was rather of his public than his private life. 

All lives teem with lessons to those who would learn, and 
a successful life like that of Judge Thompson’s has many 
points from which those of us who remain may profit. Let 
me emphasize a few of them: First, his early struggle-with 
adverse circumstances to become a lawyer. No one ever at- 
tained a high standing in the legal profession without hard 
and unremitting toil and study. An analytical mind and 
quick perceptions are aids, a retentive memory invaluable, 
but hard, painstaking labor is the sine qua non to a man 
who essays to become a learned jurist. 

A young man whose time must be spent in manual labor 
for support and who must snatch moments and wrest hours 
‘from needed sleep to study must indeed be impelled by an 
iron will to succeed. 
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I have aften wondered how a man who must work for his 
living could live long enough to attain prominence in the 
law, and yet we know they do. Many of those who have won 
distinction at bench or bar were farmers’ sons, like Judge 
Thompson, or sons of humble mechanics or laboring men, 
who had the mental fibre and persevering continuity to make 
the necessary sacrifice for success. The secret lies in the 
habits of industry that are forced upon the character of such 
men and continue with them through life. 

Our departed friend was a shining example to all in this 
respect. His industry was phenomenal, his labors Herculean, 
as his legal writings and judicial decisions will show. Mental 
industry had become to him a second nature and demanded 
expression, which is found in his written works. 

Another characteristic of Judge Thompson was his simple, 
genial nature. However busy he might be or preoccupied in 
his work, he always found time for a kind and helpful word 
to those who met him, and he was willing to be interrupted 
to show his kindliness to his fellow-lawyers. 

An admirable trait in his character was his patriotism— 
when his country needed his services he answered the call 
with alacrity. He was willing to sacrifice his life on the 
altar of his country. I know from frequent conversations 
with him how much he prized the experience that he gained, 
and the fond recollections that clustered around his soldier 
life. Patriotism may not demand of us to don the uniform 
and carry the rifle, but it always demands stalwart, upright 
men of nerve to cope with the evils that assail good govern- 
ment. Surely a country in which men can rise from the 
humblest walks of life to the highest positions of trust and 
honor is worthy of our best efforts and most earnest solici- 
tude. To no class does this appeal come with more force than 
to the lawyers. Judge Thompson gave his services to his 
country on the tented field in his early years, and in his later 
years gave his best efforts to a correct enforcement of equal 
justice to all men, and he always took a lively interest in 
public affairs. 
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Another characteristic of Judge Thompson which is worthy 
of emulation was his singular independence of thought. His 
work as a judge and as a law writer required him to regard 
precedent. It is much easier to say, “It is so written,” than to 
exercise independent judgment and show why it should be “so 
written.” Judge Thompson as a judge rendered obedience to 
his superior Courts; but if in his judgment an enunciation of 
jaw did not conform to his view of the principles of justice, 
he did not hesitate to say so and give his reasons for his dis- 
sent. He followed blindly no precedent which he believed to 
be wrong, and often his vigorous reasoning caused a return 
to the correct view. His mind was comprehensive, but it 
was better—it was independent. Such are the men who im- 
press themselves upon their associates— 


** And departing leave behind them 
Footprints on the sands of time.’’ 


Industry, geniality, patriotism and independence of thought . 
were among the characteristics of our departed brother’s life, 
and they find a fitting record of perpetuity in this excellent 
memorial which will be inscribed on the records of the Court 
he so much loved, and to which he gave the best years of his 
life. 

His name will live, for he left his monument on the records 
of the St. Louis Court of Appeals and in his many excellent 
treatises on different branches of the law; but in the memories 
of those who knew him personally he will live as a kindly 
gentleman and a sincere friend. I hope the memorial will be 
unanimously adopted. 


Mr. Epw. C. Kenr: The friends of Judge Thompson at 
the local Bar knew him to be of kindly and genial disposi- 
tion, warm-hearted and full of human sympathy. He was af- 
fable in his manners, thoroughly democratic in his ways, with- 
out the least ostentation or pretense. In his decisions, his 
strong sense of right, his desire to do justice to each indi- 
vidual before him is ever present. 
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His claims to distinction do not rest upon the ephemeral 
work of the practitioner at the bar, but are supported by 
more lasting muniments of title. In recalling Judge Thomp- 
son’s career, we must remember that we are not dealing with 
a man of merely local eminence, but with the life and work 
of a man of national prominence. His editorial work was in 
no sense local, and his various treatises on the law are found 
wherever English law books are read. 

The lasting memorials of Judge Thompson’s relations to 
the law may be grouped under two heads: His services on 
the bench, and his labors as a law writer. As to the first, 
you, Mr. Chairman, have spoken to some extent, and no one 
is more competent to so speak than you are. His labors as 
a law writer are so admirably presented in the memorial sub- 
mitted by the committee that little, if anything, remains to 
be added. It is the extent and variety of the work accom- 
plished in one brief lifetime that strikes the ordinary man 
with amazement in reviewing Judge Thompson’s life. One 
would assume that after the labor of preparation for the 
practice of the law and for the duties of judicial station had 
been performed, a term of twelve years on the Appellate 
bench would fill the measure of any man’s usefulness. Again, 
the editorial work of a law magazine would tax the full 
capacity of the ordinary man. But these are only fragments 
of Judge Thompson’s labors. In the preface to his “Com- 
mentaries on Negligence,” he tells us that his “first pub- 
lished work of a legal nature was issued in the year 1870.” 
For thirty-four years, therefore, he has been engaged in fath- 
oming the sources of the law, sifting the authorities, extract- 
ing and formulating the propositions which they establish. 
The voluminous results of his labor are familiar to the Bar. 
The wonder is how one man was able to accomplish so much. 
No ordinary man could have achieved such results. To 
achieve them pre-supposes unusual ability, perfect health, in- 
defatigable industry and unfailing will power. All these 
Judge Thompson possessed. He had, in addition, a powerful, 
retentive and ever ready memory. It was similar, indeed, 
perhaps equal to Macaulay’s. As an illustration of it, allu- 
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sion has been made to the fact that he could have reproduced 
“Paradise Lost” from memory. I am told that after listen- 
ing to Conkling’s great speech in the convention at Chicago in 
1880, he repeated it from memory to an impromptu but ad- 
miring audience at the hotel with strict fidelity to the text. 
His memory was a treasure-house of facts and information 
on which he was at liberty to draw, at all times, in aid of his 
work and in his social intercourse. 

He was fond of travel and had repeatedly visited England 
and the western and northern portions of Continental Europe. 
The historic treasures of the countries which he visited were 
a source of unfailing delight to him. He had met many of 
their foremost men, particularly those engaged in pursuits 
similar to his own. He had gazed upon the midnight sun 
from the remotest point of Norway and had paid a visit to 
Iceland and its quaint inhabitants. He was a charming 
conversationalist, and in his moments of relaxation fre- 
quently delighted his friends with accounts of what he had | 
observed abroad. 

We have some indication of Judge Thompson’s own view of 
the relative merit of his various works. In dedicating his 
work on “Private Corporations,” he speaks of it as the most 
important and permanent of his published works, and, in his 
preface, he states that he “has bestowed greatly more labor 
upon it than upon his previous published works in the aggre- 
gate.” He died pen in hand. His Commentaries on Negli- 
gence remains unfinished. 

As we take from the shelves in the library adjoining this 
room the volumes which his brain and industry have given 
to the profession, we will think of him not only as the author, 
but also as the kind and genial friend whose memory it will 
be our privilege to keep green. 


JupGE KLEIN: The memorial which has been presented 
has an allusion to the fact that Judge John M. Dillon, who, 
at the time Judge Thompson first came to St. Louis, was 
Judge of the U. S. Circuit Court in this District, considered 
him worthy of the appointment to the place of master in 
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chancery. Knowing that Judge Dillon had retained an in- 
terest in Judge Thompson’s career from that time down to 
the day of his death, I took the liberty of writing Judge Dil- 
lon a letter requesting him, if possible, to write for this meet- 
ing some expression of his views in relation of Judge Thomp- 
son. In answer to my letter, which seems to have been de- 
layed in its delivery, I have received this telegram which I 
should like the secretary to read to the meeting. 


The secretary thereupon read the following telegram : 


Far HILLs, N. J., September 5, 1904. 
Hon. Jacob Klein, Counsellor at Law, St. Louis, Mo. : 

Your letter just received. I beg in this manner to express 
my deep regret over the close of Judge Thompson’s patriotic 
_ and useful career. He was an honor to the country and our 
profession. I sincerely valued his personal friendship, and I 
thank the bar of St. Louis for the privilege of uniting with 
them in this public testimonial of esteem and regard for 
Judge Thompson’s name, services and memory. 

JOHN F. DILLON. 


THE CHAIRMAN: What is your pleasure as to what shall 
be done with the memorial? The question of its adoption is 
in order and, of course, some action should be taken not only 
in regard to the adoption of the memorial, but to have it 
properly presented to the various courts of record in the city 
and state. 


Mr. F. H. Bacon: I move you that the memorial be 
adopted and that members of the Bar be appointed by the 
chair to present it to the various federal and state courts, 
and also that a copy of the memorial be sent to the family of 
Judge Thompson. 

The motion was unanimously adopted and the meeting 
thereupon adjourned. 
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NOTES. 


HONORABLE SEYMOUR D. THOMPSON. 


It is our sad duty to announce that Seymour Dwight Thompson, the 
editor-in-chief of this Review, died at his home in East Orange, New 
Jersey, Thursday morning, August 11, 1904. He was born in Will 
County, Illinois, September 22, 1842. His father was a Presbyterian 
minister, a graduate of the Theological Seminary at Auburn, New 
York, who moved to Illinois, but being obliged to give up his profes- 
sion by reason of losing his voice he took to farming to support his 
numerous family. He afterwards moved to Fayette County, Iowa, . 
were he had been but a short time when, with his youngest son, he 
was overtaken in a prairie fire and burned to death. The family then 
returned to Illinois. Young Seymour worked during the summers to 
get money to pay for schooling during the winters, as he was deter- 
mined to have a good education. At the age of sixteen he began to 
teach school. Later he attended the seminaries at Mount Morris and 
Aurora in Illinios. He was preparing for college when the Civil War 
broke out. At the first call for troops, at the age of eighteen, he en- 
listed as a private in the Third Iowa Infantry. In 1864 he was com- 
missioned first lieutenant in the First Tennessee Artillery, and in 1865 
was promoted to the rank of captain of the Third United States Heavy 
Artillery. He served five years till the close of the war, and was 
mustered out in May, 1866, with the rank of captain. During the last 
years of his service he was several times detailed as Judge Advocate in 
a number of important cases. He soon afterwards wrote a history of 
his regiment. In the Publisher’s Department of this Review for the 
years 1895 and 1896 he reprinted from his ‘‘ Recollections with the 
Third Iowa Regiment ’’ published in 1864, an account of the battle of 
Shiloh compiled from his diary kept from day to day in the field. Even 


714 
XUM 


NOTES. 715 


while in the army, finding that his ambition for a college education 
could never be gratified, he persistently used his intervals of leisure in 
studying Latin and German. , 

While in the army he married, and on leaving the service he found 
himself in Memphis, Tennessee, and under the necessity of earning a 
' Jivelihood. After various picturesque attempts in other directions he 
obtained a place in the office of the Clerk of the Law Court in Memphis 
and used his spare time in reading law. He was admitted to the Bar 
in 1869. 

Mr. Thompson began his literary work by editing jointly with Mr. 
Steger of Nashville a compilation of the statutes of Tennessee which 
was published in 1871-72 in three volumes. This compilation received 
official recognition by the Legislature of Tennessee which authorized the 
purchase of a large number of copies for distribution among the State 
officials. 

Soon after this Horrigan and Thompson’s Cases on Self-Defense 
appeared, Judge Horrigan of Memphis furnishing many of the cases 
and Mr. Thompson preparing most of the notes. These books were 
published in St. Louis and for convenience of proof-reading Mr. 
Thompson changed his residence to that city, which afterwards for many 
years was his home. 

In 1873 the publishing firm of Soule, Thomas & Wentworth, of St. 
Louis, wishing to found a legal journal, interested in the project Hon. 
John F. Dillon, then Judge of the United States Circuit Court for the 
Eighth Circuit, who was willing to give the journal the benefit of his 
advice and contributions and to appear as editor, but could not assume 
the active work of its editorial management. Accordingly Mr. Thomp- 
son was selected for this place. The first number of the Central Law 
Journal appeared January 1, 1874, with Hon. John F. Dillon as editor 
and Seymour D. Thompson as associate editor. In volumes two and 
three Mr. Thompson appears as editor and Judge Dillon as contribut- 
ing editor. Mr. Thompson continued as editor through volumes four 
and five. 

In 1875 the Southern Law Review was transferred from Nashville to 
St. Louis and a new series commenced and continued under the editor- 
ship of Mr. Thompson for two years. 
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In 1883 the American Law Review, sixteen volumes of which had 
appeared in Boston, was transferred to St. Louis and the Southern Law 
Review was merged with it. Judge Thompson then became in fact the 
editor-in-chief of the AMerrean Law Review and retained this position 
tillhis death. In the twenty-two volumes of this Review from volume 
seventeen to volume thirty-eight, both inclusive, are a vast number of © 
editorial writings by Judge Thompson. 

Every constant reader of the Review knows how vigorous his criti- 
cisms of decisions have been and how just have been his remarks in 
regard to professional and public affairs. 

With all this editorial work Mr. Thompson found time to write and 
publish the following important legal treatises: Carriers of Passengers, 
1878; Homesteads and Exemptions, 1878; Liability of Stockholders, 
1879; Liability of Officers of Corporations, 1880; Charging the Jury, 
1880; Leading Cases and Notes on Negligence, 1880. 

In 1880 Mr. Thompson was elected an associate judge of the St. 
Louis Court of Appeals, and the reports of that court show that he 
wrote a large number of decisions which manifest thorough investiga- 
tion and sound judgment. While judge of this court he published 
in 1882 in connection with Mr. Merriam a work on Juries; in 1889 
appeared his important work on Trials, Civil and Criminal; and in 
1891 the Law of Electricity. 

During his term of judicial service he for several years used his 
summer vacations for travel and recreation, visiting every country in 
Europe except Spain and Portugal; and to enliven the pages of the 
Publisher’s Department of the Review for 1892 and 1893 he gave 
some account of his travels under the title ‘‘ Our Editor in Iceland; ”’ 
and in the same department for 1894 and 1895 he wrote of the Land of 
the Czar and of the Midnight Sun. 

After the close of bis term of office as judge he set about writing his 
great work on Private Corporations in six volumes, published in 1895-6, 
with a supplementary volume published in 1899. Each of these vol- 
umes contains about 1,100 pages. In this work he of course used the 
substance of his previous works relating to corporations; but with all 
this help this work required his strenuous labor for twelve years. 
Judge Dillon, writing in the Albuny Law Journal, said: ‘* The author 
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bas the essential requisites for doing his work well. He is a man of 
unwearied diligence, and an active life has been exclusively devoted to 
the literature and the actual work of the law. He has codified statutes. 
He has edited for years leading law journals and reviews. He is not 
a mere doctrinaire. He was for a long period a Master in Chancery, 
daily dealing with the actual adjudication of disputes of wide and 
varied range. He served for twelve years on an appellate bench. He 
has written various works, civil and criminal, on legal topics, all of 
which display his learning and his capacity for original thought, and 
the formation of independent and fearless judgments. All this learn- 
ing and extensive and ripe experience he has brought to the produc- 
tion of this masterpiece of legal work. * * * It is a monumental 
work. It is evident from the author’s loving and tender inscription to 
his wife, that he so regards it. * * * And so the author of the 
work of which I am writing, esteeming it as the most important and 
permanent of his published labors, expresses, upon its completion, his 
sense of grateful satisfaction in these solemn and impressive words: 
‘And to that good being who has given me the strength to persevere 
to the end through so many years of toil and discouragement, I tender 
my most grateful acknowledgments.’ ”’ 

Perhaps this expression of gratitude may in part have been called 
forth by the knowledge which came to him while engaged upon his 
work that he had a disease which would run its course to a fatal 
termination. 

Notwithstanding this depressing fact in regard to his health he di- 
rectly set about another great undertaking. His Leading Cases and 
Notes on Negligence published in 1880 had from the day of its publi- 
cation been regarded as the leading authority upon its subject. The 
writer recalls a statement made to him some fifteen years ago by a 
Federal judge of great learning now holding a still higher position, to 
the effect that Judge Thompson’s book on Negligence was the most 
useful and best authority on the subject. The work was in need of 
revision and expansion to embody the great growth of the law and 
cases upon it in recent years. Judge Thompson had in the meantime 
come to the conclusion that a collection of leading cases with notes on 
any topic of the law is not the best way of treating the subject. He 
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accordingly set about the writing of his great work in six volumes on 
Negligence, four of which have been published and the fifth and sixth 
in large part completed by the author. The substantial completion of 
this great work was doubtless a source of great satisfaction to the 
author in his last days. 

In 1898 he removed to Brooklyn and had an office at 35 Nassau 
street, New York, where he engaged in active practice and was counsel 
in some very important cases. In 1903 he withdrew from practice, ex- 
cept as consulting counsel, and removed his residence to East Orange, 
New Jersey. He was still busy with editorial and other literary work 
and wrote the article on Corporations in the Cyclopedia of Law and 
Procedure, occupying the whole of volume ten of more than thirteen 
hundred pages, published in 1904. 

Judge Thompson was a member of the American Bar Association 
and of the State Bar Associations of Missouri and New York. No man 
in the country probably has been so frequently sought for to deliver 
addresses before Bar Associations. Besides a paper before the 
American Bar Association, we recall annual addresses before the State 
Bar Associations of Alabame, Georgia, Illinois, Kansas, Michigan, 
Missouri, Tennessee, Texas, West Virginia and perhaps there are 
others. 

He was recently appointed by President Roosevelt a delegate to the 
Universal Congress of Jurists which met at St. Louis, September 19th, 
at which place and time he was to deliver an address before the 
Missouri Bar Association. 

In 1882 the University of Missouri conferred upon him the degree © 
of LL.D. 

This brief summary of the life work of this remarkable man bears 
testimony to his wonderful industry, mental vigor and capacity for 
intellectual labor. Without the help of a thorough education in his 
youth he made up for this loss in later years by a wide range of reading 
of the world’s best literature; and his memory was such that he never 
forgot what he read. More remarkable than his memory was his 
ability at all times to bring out from his storehouse anything that he 
had read or heard pertinent to the time and occasion for its use. His 
intimate friends best knew the charm of his conversation. Others, in 
his hours of leisure, sometimes got some idea of it. Several years ago 
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a Boston lawyer, who was upon a steamer with him returning from 
Europe, told how a crowd followed Judge Thompson whenever he was 
on deck or in any public place, to hear his talk which was adorned with 
appropriate quotations in prose and poetry from a great number of 
authors ancient and modern. 

Such is a brief outline of a life, the full details of which would make 
an interesting biography, teaching how adverse circumstances may be 
turned into elements of success. 

He married in 1865 Miss Lucy A. Jennison of Iowa who survives 
him with three sons and two daughters. 


PuBLISHER’s Note. — Great as is our loss in the death of Judge 
Thompson, there will not be any substantial change in the American 
Law Review. The incorporated company, which publishes the Re- 
view, is in no way affected by his death and the able co-workers on the 
editorial staff who have contributed much to the Review during the 
later years will remain. The man dies but the artificial law-made cor- 
poration lives on and the labor is not lost. Another comes to fill his 
place and the results of the united efforts remain with those who still 
carry on the work. Nearly at the close of its thirty-eighth year the 
American Law Review has left the experimental period far behind 
and has welcomed many kindred publications to its exchange list, — 
most valued and valuable additions to the legal literature of the day as 
well as helpful friends of the Review. To all these we extend our 
thanks for the many kind words said of our late Editor, and we be- 
speak for his successor, whoever he may be, the same kindly interest. 
For the future increased efforts will be made to make the American 
Law Review a vehicle for communicating to the legal profession of the 
world, — to all parts of which our subscription and exchange lists 
extend — the best legal thought of the time. 


DeportinG A Foreicn Anakcuist.— A philosophical anarchist named 
John Turner came over to the United States to propagate the doctrines 
of his school of philosophers, the main feature of which consists in 
abolishing all government. An Act of Congress, passed after the as- 
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sassination of President McKinley, and produced in part by that dread- 
ful event, authorizes the government of the United States to deport 
anarchists who come to this country from foreign countries, and de- 
fines an anarchist to be one ‘‘ who disbelieves in or is opposed to all 
organized government, or who is a member of or affiliated with any 
organization entertaining or teaching such disbelief in or opposition to 
all organized government.’’ Turner, though not personally violent, 
manifestly falls within this prohibition. The objection is not to the 
man, but to the propagation of his doctrines. Inspired by these doc- 
trines, one of the hair-brained or crazy ‘‘ Anarchists of Deed,’’ might 
at any time run amuck with dagger, pistol or bomb, at the President 
of the United States, or at any other official of the Federal government, 
or of a State government. A writ of habeas corpus was sued out to 
prevent the deportation of Turner. -In other words, the man who 
came here preaching opposition to all government, appealed to the 
judicial arm of this government to be allowed to stay here and to teach 
his doctrines. The question came before Mr. U. S. Circuit Judge 
Lacomse, and he upheld the validity of the Act of Congress and ordered 
Turner to be turned over to the executive authorities for deportation. 
Judge Lacombe, in the opinion which he wrote upon the question, 
pointed out that no foreigner comes here as matter of right, but that — 
every foreigner comes here as matter of privilege or tolerance. That 
as point which the anarchistic sympathizers of Turner seem to have 
overlooked. As we pointed out in these pages some years ago, when 
dealing with the subject of the deportation of Chinese immigrants, 
every country has a right to exclude aliens, if it sees fit, subject only to 
answer for a harsh exercise of the right to the country whose inhabit- 
ants it excludes. Stating the docrine in an extreme sense, the political 
department of our government has the right to exclude dangerous immi- 
grants for any reason or without reason, subject only to responsibility 
to the foreign State from which such immigrants come. But we are a 
icountry governed by law. The terms on which we will receive immi- 
grants or exclude from foreign countries, are matters of domestic regu- 
lation, and those regulations are sought for and found in acts of Con- 
gress. It was not necessary to vindicate the conclusion of Judge 
Lacombe, to inquire whether the political department of our govern- 
ment, with which this subject primarily rests, might not, in the mere 
exercise of discretion, exclude immigrants of an undesirable class, such 
as the Tokroorees of Africa, or the cannibals of some Pacific Island. 
In this case, the political authorities of the United States acted under 
the mandate of an act of Congress, and the validity and the wisdom of 
that statute, scarcely need vindication. If they do need vindication, 
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they have received it in the opinion of Judge Lacombe. Anarchists 
and anarchistic sympathizers, and other light-headed individuals, held 
a great meeting in Cooper Union to protest against the deportation by 
our government of this fellow who advocated the destruction of every 
government. One statesman of reputation was so weak as to write a 
letter commending the purposes of the meeting; but solid and intelli- 
gent American citizens, having the good of their country at heart, kept 
away fromit. We say again, as we have more than once said before, 
that the beneficent institutions under which we live, which have been 
built up through more thap a thousand years of toil, ordeal, and blood, 
founded in wisdom and in justice, cannot be torn down by such fel- 
lows as Turner, without fighting. 

The decision of Judge Lacombe dismissing the writ of habeas corpus 
was upon appeal to the Supreme Court of the United States affirmed in 
a decision just published. This decision declares that the provisions of 
the act of March 3, 1903, for the exclusion and deportation of alien 
anarchists do not violate the Constitution of the United States or any 
amendment thereof, and that Congress did not exceed its delegated 
powers in passing this act. ° 

Evidence that Turner is an anarchist was in part furnished in a lecture 
delivered by him in New York, October 23, 1903, in which he said: 
‘* Just imagine what a universal tie-up would mean. What would it mean 
in New York City alone if this idea of solidarity were spread through 
the city? If no work was being done, if it were Sunday for a week or a 
fortnight, life in New York would be impossible, and the workers, 
gaining audacity, would refuse to recognize the authority of their 
employers, and eventually take to themselves the handling of the in- 
dustries. * * * All over Europe they are preparing for a general 
strike, which will spread over the entire industrial world. Everywhere 
the employers are organizing, and to me, at any rate, as an anarchist, 
as one who believes that the people should emancipate themselves, I 
look forward to this struggle as an opportunity for the workers to assert 
the power that is really theirs.’’ 

Certain papers were found on this enemy of law and order which 
afforded further evidence. One of these papers contained a list of his 
proposed series of lectures (which, when the warrant was in execution, 
he rolled up and threw away), the subjects including, *‘ The Legal 
Murder of 1887,’’ and the ‘‘ Essentials of Anarchism;’’ notices of 
meetings, one of a muss-meeting November 9, at which ‘‘ speeches will 
be delivered by John Turner in English, John Most, in German, and 
several other speakers. Don’t miss this opportunity to hear the truth 
expressed about the great Chicago tragedy on the eleventh of November, 
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1887,’’ and another, stating: ‘‘ 1t may be interesting to all that Turner 
has recently refused to accept a candidacy to Parliament because of 
his anarchistic principles.’’ 

The chief opinion in the case was by Chief Justice Fuller, Mr. Justice 
Brewer indorsing the conclusions of the court in a separate short 
opinion. 


‘*Our Frienp THE Precatory Trust, which most people 
thought had seen its last days, was up and about lately. Possibly, 
however, it was only the ghost of its former self. At any rate, the 
reception it received should finally lay it. These were the facts in In 
re Oldfield: ! A testatrix left her property absolutely between two 
daughters. Then she added, ‘ I desire’ that each daughter should pay 
a son one-third of her income. On behalf of the son this was said to 
create a trust of one-third of each daughter’s share for his benefit. It 
is hardly necessary to say that both the court below (Kekewich, J.), 
and the Court of Appeal held that such a contention was unargu- 
able.’”” — Law Mag. and Rev., August, 1904, p. 481. 


Lanp TitLe ReGisTRATION GeorGia.— The Georgia Bar Associ- 
ation at its meeting in 1902 adopted a resolution for the appointment 
of a committee of five to investigate systems of registration of land 
titles and report at the meeting of the Association for 1903. Accord- 
ingly this committee by its Chairman, Washington Dessau, Esq., at the 
meeting for 1903, made a report in favor of the adoption of the system. 


The reasons stated in this report for the adoption of a system of title 


registration are so well and forcibly stated that we quote in part: — 


In submitting to this association, composed of thoughtful, conservative 
men, the propriety of abandoning an ancient establishment of public policy, 
and advocating the situation of another that will be so radical as to be almost 
revolutionary, your committee is fully advised that, unless the suggestions for 
the proposed change can be founded upon reasons that are clear and convinc- | 
ing, this report should end here. 

In Georgia, as in all other States of the Union, under the system which has 
long been in force, the registration affecting the title to land is confined to the 
evidence of title — that is to say, to the deed which conveys the title, and the 
main purpose of the registration is to put the world on notice by the record. 
Neither the record, nor the failure to record, affects the validity of the deed. 
Many things affecting the title to land cannot be recorded — such as marriage, 
death, prescription, adverse possession, and upon these many titles are estab- 
lished. Likewise, forged titles may be recorded, and on these titles can be 


1 Oldfield v. Oldfield (L. R. [1904], 1 Ch. 549). 
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established, and by possession under certain limitations title depending upon 
forged conveyances can successfully overcome one that is claimed to rest upon 
genuine grants. Added to these difficulties, attendant upon the determination 
of a title by reference to the record, are the innumerable difficulties which arise 
from the failure to record, from incorrect description of boundaries, imper- 
fections in the execution of deeds or muniments of title, the carelessness of 
officials, and other perplexities which harass every person who is charged 
with the duty of passing upon a title from an examination of the books of 
registration. 

As the transfers of real estate increase in number, these difficulties multiply 
proportionately, and each transfer requires a new and independent examina- 
tion of the record. So that there is to-day a no more responsible, and no 
more difficult and irksome labor imposed upon the legal profession than that 
of passing upon a title to real estate in Georgia. Itis idle to say that the 
uncertainties which are attendant upon the establishment of titles by 
an examination of the record in Georgia do not detract from the value of 
the property embraced in the deeds. The transfer of real estate is delayed, it. 
is incumbered and clogged with deeds, and the value of the property is in a 
corresponding degree injuriously affected. As a security for debt, land ought 
to be the most valuable and the most available, because it can neither be re- 
moved nor destroyed. In point of fact, it is the least available, because the 
lender of the money, secured by a lien upon land, can hardly be certain that 
his security cannot be attacked, overcome and destroyed by some outstanding 
title superior to that which appears upon the record, and which could not have 
been discovered by the exercise of the highest degree of legal industry and 
skill. The borrower is likewise affected, because his security is regarded as 
belonging to a class upon which it is difficult to realize. These obstacles have 
resulted, in a large measure, in retarding the development of this great State 
of ours, which, with its millions of broad acres, contains in its general system 
regarding the titles to land a secret poison, enervating and destroying the 
strength upon which it should rely for advancement. Following in the wake 
of these detractions from the real value of the land is the expense attendant 
upon the repeated examinations of the titles to the land, and the increasing 
difficulties which multiply as the transfers of a particular piece of real estate 
may occur. * * * 

Within the past few years there have been two outgrowths from our gener- 
ally defective system of registration, which indicates that the public, recog- 
nizing the inefficiency of the system, has endeavored to meet these deficiencies 
through the agency of abstract companies and title insurance companies. If 
the present system of registration could practically meet the requirements of 
the land-owner, there would be no occasion for abstract and title guarantee 
companies. Their presence demonstrates at once the imperfectness of the 
prevailing system. While these companies may in Some measure relieve the 
people, the relief is only temporary, and in effect must prove quite unsatis- 
factory. The abstract company, while it may employ more people, has no 
better means for examining titles and making correct and proper reports 
thereon than has any individual. 

The arrangement of this information may be more compendious and by this 
means the information may be more readily and widely distributed, but, at 
last, it is the same information, and no more, that the lawyer ordinarily obtains 
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by his individual work. The relief offered by the title guaranty company is 
less effective than that of the abstract company. The limitations and condi- 
tions which attach to a guaranty are burdensome, complicated, and fall far 
short of constructing a real security againct a defective title. 


This report was discussed by several members of the association, all 
of whom seemed to regard the report favorably, but made inquiries as 
to the effect of the proposed system upon titles depending upon adverse 
possession for twenty years under the statute of limitations, and under 
the statute giving title after seven years’ possession with color of title. 

To these inquiries Mr. Dessau replied : — 


These questions were fully and carefully answered by the committee. My 
own opinion is, the adoption of the system would give more value to the pres- 
ent title by prescription than anything that‘could be done on Georgia by way 
of legislation. I state that in order that there may be no opposition to the pro- 
posed legislation from any one of that class. The reason for it is obvious. 
Title by prescription, as we all know, is a question of possession and the diffi- 
culty rests very largely in obtaining evidence of it. Under this system of regis- 
tration when you have this test of title, and it is found in favor of one who 
claims by prescription, then that absolutely settles his title for all time to 
come, hence it gives it value. One who claims title by prescription now may 
have a good title to land of great value, but parties do not care to purchase 
that kind of title which rests largely in parol. Therefore I[ say that the practi- 
cal effect of this system, so far as all present title or claim of title by prescrip- 
tion is concerned, would be to enhance its value. 


The Bar Association took action upon the report by appointing a com- 
mittee of three to request the legislature to appoint a commission to 
report upon the advisability of adopting a system of registration of 
titles. The governor called the attention of the legislature to the 
importance of the subject and a commission composed of three mem- 
bers of the Bar, R. T. Fouché, Arthur G. Powell and Washington Des- 
sau; two members of the Senate, H. A. Matthews and H. H. Perry; 
and three members of the House, Thomas S. Felder, B. S. Miller and 
P. M. Mulherin. The commission was directed to report to the session 
of the General Assembly for 1904. 

This commission shortly after its appointment organized by selecting 
Mr. Dessau as chairman and Mr. Felder as secretary. It has had 
several meetings and has been hard at work upon the matter com- 
mitted to it. It submitted a brief report to the General Assembly in 
June of this year, and asked to be continued for another year for a 
further consideration of the subject. Authority to continue the work 
was granted in a joint resolution approved by the governor. 
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It is expected that the commission will devote a great deal of time 
to the subject and will report a bill to the General Assembly which 
will meet in 1905. It is understood that the idea of title registration 
has found great favor throughout the State; that public interest in 
the matter continues unabated and that even there was some disap- 
pointment because the commission did not report a draft of a bill this 
year. 


Brevities. — The progress of the labor union anarchy and brutality 
was illustrated recently in the Chicago strike of livery drivers, who in 
some cases abandoned coffins in churches and drove off to the barns 
with the hearses, refusing to carry the dead to the place of burial; and 
who, in other cases, assaulted ‘‘ scabs’’ who were performing that 
office. The public will discover after awhile just how much morality, 
decency and respect for the rights of others there are in labor unionism 
and in the scurvy walking delegate. 

The States of New Jersey and Delaware are at war over a kettle of 
fish. New Jersey has sued Delaware in the Supreme Court of the 
United States to settle the boundary line between the two States in a 
stretch of the Delaware river from a point above to a point below the 
town of New Castle, the fishery rights of the State of Delaware being 
the realissue. The Supreme Court has appointed Hon. Francis Rawle, 
late President of the American Bar Association, as a commissioner to 
take testimony in the case. A provisional injunction was issued against 
Delaware to prevent her interference with the fisheries in the eastern 
half of the river, and this injunction has been strictly observed. 

Mr. Justice Koper, of the Supreme Court of Porto Rico, has sen- 
tenced some noisy anarchists to six months in prison for insulting the 
flag. In passing the sentence the learned judge said that the flag was 
higher than the law, and that anarchists need never expect any mercy 
in his court. This observation has a true old Spanish flavor in it. 
The difficulty with the sentence is said to be that there is no law in 
Porto Rico making it an offense to revile the flag. If this is so the 
prisoners may be entitled to be released on habeas corpus. 

The county of Ochiltree of the State of Texas is taking steps to 
nullify the laws of that State within the county imposing taxes upon 
State lands. The people of the county held an election to determine 
whether or not the State lands should \be taxed and decided that they 
should not. As the State law requires that they should be taxed the 
Attorney-General will institute proceedings to collect the tax. This 
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act of secession on the part of Ochiltree County was not inspired by 
the example of the Republic of Panama, since it took place about a 
month earlier. 

The ‘‘sovereign’’ people of New Jersey recently took a ‘* whack’’ 
at some constitutional amendments relating to the judiciary and toma- 
hawked them. One of these amendments, and the one which proved to 
be the most unpopular, created a separate and independent court of 
Errors and Appeals. It was the most important of all the amend- 
ments, the most needed, and the one having the most inherent merit. 
But the ignorant and prejudiced ‘‘ labor vote ’’ arose out of the mos- 
quito-infested swamps and quagmires, and voted down every one of the 
amendments, out of the anarchistic idea that an improvement in the 
judicial establishment of a State will made its laws the more easily 
enforceable; will benefit its lawyers; and will injure the ‘‘ good 
people,’’ — to use the expression of Czolgosz. 

Alarm has been created in mercantile circles throughout the State of 
Texas because of suits filed by Attorney-General Bell against more than 
a dozen merchants in Ellis County under the Texas anti-boycott and 
anti-trust laws for penalties amounting to $160,000 because the mer- 
chants agreed not to purchase from certain firms doing business in the 
State. Other suits are to be filed in various counties of Texas against 
other merchants, and it is said upward of $2,000,000 in penalties will 
be asked for. 

Col. AtexanperR K. the venerable journalist, politician 
and author, has been appointed Prothonotary of the Supreme Court of 
Pennsylvania, for the Eastern District (Philadelphia). It is said that 
the office, which is paid by fees, will yield the venerable incumbent 
$12,000 or $15,000 a year, thus making his old age free from care and 
want. He is 76 years old. 

A gang of counterfeiters actually carried on their work successfully 
in the Eastern Penitentiary of Pennsylvania, until their operations were 
discovered and broken up. 

Connecticut — so says a Stamford dispatch to the New York Times — 
stands second in the States of the Union in the number of divorces 
granted, Dakota standing first. The easiness of securing divorce in 
Connecticut is due to the laws and not to the judges. The statutes 
define a number of things for which a divorce may be obtained, and in 
the uncontested cases the reasons given in the statutes are easily 
proved. A well-known attorney gives it as his opinion that the ease 
with which divorce is granted in this State is due to the smallness of 
fee and court costs as compared with other States. 
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Tue American Jupiciary. — Professor Albert Nerincx of the 
Lourain University has written a scholarly essay on the legal system of 
the United States, its judiciary and bar. The author is a doctor of 
laws and of political and social sciences of his University, and an hon- 
orary LL.D. of the University of Glasgow. He has been summoned to 
give evidence before a Royal Commission on University Education in 
Dublin as one of the greatest authorities on education in Europe. He 
is secretary of the Institution of International Law, and secretary of 
the Scientific Society of Brussels, and author of many learned works. 

The Institute de France two years ago proposed the subject of which 
this work treats as one for an international competition, and by this 
body the author’s essay was awarded the prize offered, five thousand 
francs. The essay is not yet published ; but Mr. John DeCourcy Mac- 
Donnell writes to the Boston Evening Transcript that he has had the 
privilege of examining the manuscript, and of making a summary of it 
and the extracts from it; and that Professor Nerincx will shortly visit 
_ the United States again, in order to review the subject he treats of, and 

again visit the law courts of the various States, before finally revising 
the sheets of his great work for the press. 

The work of Professor Nerincx deals first with the judicial organiza- 
tion in the Federal system, treating of the Supreme Court, the manner 
in which the judges are appointed and paid, the jurisdiction of the 
court, and the most celebrated opinions delivered by it, especially those 
on constitutional questions — with the Federal Court of Appeal and the 
lower courts, the Court of Claims, and the Federal Department of 
Justice, the office of Attorney-General of the United States, and the 
work of United States attorneys. The second part deals with the ju- 
dicial system in the various States, examining first how the law schools, 
the universities, and the system of admission to the bar contribute 
towards the formation of judges. 

The next section of the work deals with the work of the State attor- 
ney-generals and district attorneys and treats of ‘‘ the difficult situa- 
tion in which they are placed by reason of the elective character of 
their offices, which practically makes them responsible, sometimes, to 
the very people whom they ought to prosecute.’’ Here also the costs 
of judicial proceedings are commented fon, ‘‘ notably the cheapness 
of official court expenses compared with the largeness in many cases of 
lawyers’ fees, which is a contrast with most of the continental organ- 
izations where court costs often exceed in a large measure the fees 
which a lawyer can reasonably claim,’’ and attention is called to ‘ the 
abuse of endless appeals, the incredibly disorderly state of law owing 
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viduals.’’ 


to the multitude of conflicting decisions, the slowness and weakness of 
; criminal justice, chiefly in Southern and Western States, and the con- 
sequent frequency of high-handed proceedings on the part of indi- 


As to the Federal courts the author further says : — 


upon the rights and the liberties of American citizens. 


and fairness of the Federal judges. 


States.” 


more advanced States. 


under the dubious name of criminal bar.’’ 


the jury in criminal prosecutiors, 


has nothing but the highest praise. 


and the fallibility of all human justice. 


a iThe organization of Federal justice scarcely {gives rise to any complaint 
¥ either from Americans or from foreigners who have come in contact with it. 
: . The independence, the firmness of the judges are not only above reproach, but 
x even above suspicion. Their capacity is as a rule far superior to what might 
7 be expected in the case of such poorly paid officials. Their system of appoint- 
ment works to the general satisfaction, and although it is possible that the 
temporary appointment and the quasi-political character of the United States 
attorneys are little calculated to enhance the prestige and strengthen the posi- 
tion and freedom of action of these officials, yet the limited range of their 
action, restricted to Federal prosecutions and the American ideal of political 
life make it practically impossible for these government officials to encroach 
The greatest grievance 
against the Federal judicial system is the crowding of the courts owing to the 
q small number of the judges and the tendency to bring into the Federal courts 
t whatever case may be withdrawn from the State courts even on the slightest 
grounds, which is rather a commendation than a criticism passed on the ability 


J As regards the judicial system in the various States, the conclusions of the 
q author point to ‘‘an unreserved condemnation of the elective system of judges 
wherever it is coupled with the nefarious short-tenure system,” and it is said: 
*¢ It is remarkable to note the universal satisfaction felt with the appointive 
system for life as it works in Massachusetts, and the high authority which it 
imparts to the opinions of the New England judges throughout the United 


The organization of the bar ought to be strengthened, the admission to the 
bar ought to be made more difficult, as it is being made gradually so in the 


More effective measures ought to be taken to drive 
from the bar, especially in large cities, the number of black sheep which come 


The{jury system, not as it stands on the statute book, but as it is actually 
practiced, is open to many criticisms, the worst of which 1s the facility for 
packing the jury and in the weakness which the rule of unanimity imparts to 


For one practice peculiar to the law courts of the United States, the author 
One very ccmmendable feature of pro- 
cedure in the criminal courts of America is the careful way in which every 
word of the evidence afforded is collected in shorthand and almost immedi- 
ately typewritten, which is a great help both to the lawyer and to the court. 
Of course that system entails rather heavy expenses, but they must be consid- 
: ered as an insurance premium against the natural limitations of human memory 
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Finally, Professor Nerincx sums up the views to which his studies 
of the courts of the United States have led him. He says: — 


To wind up these conclusions three factors go to make this judicial system 
on the whole fairly tolerable. The first factor is the American race, with its 
strong fund of practical commonsense blerding together the suppleness of 
youth, the temerity of a new people, and a shrewd prudence which bas often 
helped them to rally even when their love of experiments carried them to the 
very brink of disaster. The second factor is politicalfreedom. Tne Americans’ 
love for liberty is ardent, practical, realistic, and whatever be the faults of a 
political system, as long as it respects individual freedom, that system will be 
patiently borne, because it gives a chance to the endless resources of private 
initiative to make up for the defects of the public organization, which are looked 
upon in a way as the ransom of liberty. Finally, there is the activity of life, the 
boundless variety of possibilities which keep the eye and the mind of the Ameri- 
can always on the future, and prevent him from brooding over past misfortunes. 
The impression is strongly borne in upon anyone who has lived some time in 
America that in comparison with the governments and the legislatures of the 
particular States, these various judicial systems stand out very favorrably, and 
are bound to improve in the near future by the combined action of the univer- 
sities, of the American Bar Association, and of the high-minded leaders of 
public opinion whom one meets in large numbers alike at the bar and on the 
bench of some of the foremost States, and of the Union as well. 


Court Proceepines in Dutcu. — There is possibly « 
direct though somewhat remote connection between the social conditions 
revealed by the evidence given in the Allentown murder trial and the 
fact that one of the accused, testifying in ‘‘ Pennsylvania Dutch,’’ was 
understood by the Judge, the jurors, the lawyers on both sides, and by 
most of the spectators. That no interpreter was necessary proves 
much as to the existence there of a very stagnant eddy in the current of 
American life — one of those eddies that are the despair of the 
reformer and the philanthropist. There is something radically wrong 
wherever willfully maintained segregation and isolation from national 
influences render possible the happening of a thing like this. The 
language of the United States is English, and any part of our popula- 
tion that fails to learn English as quickly as may be, or that uses’ 
another language for the ordinary purposes of life longer than a single 
generation, is a public danger and can confidently be expected to pre- 
sent frequent illustrations of a state of affairs as unseemly as is even 
that described by the defense in this case. We do not believe that 
court proceedings in ‘‘ Pennsylvania Dutch ’’ are necessary anywhere 
in this country, and we are surprised that they were permitted. The 
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consequences of polyglotic government as seen in Canada are not so 
admirable that we should allow even the beginnings of the system 
here. — New York Times. 


A Hawatan JupicraL Recorp.—In the District Court of Puna, 
Island of Hawaii, June 16th, 1902. 
Territory or Hawa That Aki, true name unknown, but identity 

vs. known, a Boarding House Keeper at Ka- 

Axi (Au SEE). poho, Puna, Hawaii, Territory of Hawaii, 
is guilty of Violating Section 444 of the Penal Laws of 1897, in that 
he did at said place, on or about the 5th day of June 1902, sell spir- 
ituous Liquor without a License, to wit Gin, to Keaolewa and Kabili, 
contrary to the form of the Statute, as set forth above. 

Defendant Pleads Not Guilty. 


EVIDENCE FOR PROSECUTION. 


KEAOLEWA, sworn: 

My name is Keaolewa. I live at Hilo, Hawaii, Territory of Hawaii. 
On June 5th, 1902, at 7 o’clock in the morning, I arrived at the Res- - 
taurant of Aki, (Ch). I went there for a drink of Liquor and I got 
it. I got 5 glasses of Gin from Aki which he gave me one by one, at 
the rate of a quarter a glass, which makes $1.25 for the 5 glasses of 
Gin. After I got through drinking, I went out on the veranda, and 
staid there until Kahili arrived from the Rail Road Depot. I asked 
Kahili to go inside with me to have a drink of liquor, and we went in. 
We entered a small room back of the room where the white people eat. 
Kahili, Aki (Ch) andI were in that room. Aki sold me a glass of Gin 
for 25c., and Kahili drank it. I gave Aki $2.00 and he gave me a bot- 
_ tle of Gin, with 75c. change. Keahili and I drank a few glasses of Gin 
from this bottle. We then went outside and went to some native house, 
and in a room there drank again. But we did not drink the whole 
bottle of Gin. Then we started for home, and on our way we met 
Officers Chas. Elderts and Moses. I gave the bottle to Chas. still con- 
taining some Gin. That is the bottle. . 

Ka8iILi, sworn: 

My name is Kahili. I live at Koae, Puna, Hawaii, Territory of 
Hawaii. Isaw Aki and Keaolewa at Aki’s Restaurant on the 5th day 
of June, 1902. Keaolewa called me to go in and havea drink of Liquor 
and we went in. The room weentered was a small room back of the 
Dining room. The only ones in there were Aki, Keaolewa and myself. 
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Keaolewa gave Aki 25 cents, and Aki gave him a glass of Gin. I drank 
two glasses of Gin. Keaolewa gave Aki $2.00 and Aki gave Keaolewa a 
pottle of Gin. When we got the bottle of Gin, we went to a native 
house. Keaolewa kept the bottle of Gin. We drank some of the Gin 
from the bottle, but we did not finish it. Then we started home, 
and on the road we met officers Chas. Elderts and Moses. The bottle 
of Gin was given to Chas. Yes, that is the bottle of Gin. I know 
it is Gin. 
CROSS-EXAMINATION. 


Aki, you gave that bottle of Gin to Keaolewa yourself. You poured 
the Gin out from a large bottle into that smaller one. 
Cuas. ELDERTS, sworn: 

My name is Chas. Elderts, and I live at Puna,-Hawaii, Territory of 
Hawaii. I am a Policeman. I saw Keaolewa and Kahili enter the 
restaurant belonging to Aki, and also them leave it, and we met on the 
road. Keaolewa gave me a bottle half full of Gin, and I gave it to 
Deputy Sheriff Elderts. That is the half bottle of Gin. That is gin. 
Moses Hoakimoa, sworn: 

My name is Moses Hoakimoa, and I live at Koae, Puna, Hawaii, 
Territory of Hawaii. At Kapoho I saw Keaolewa and Kahili enter the 
restaurant kept by Aki, and saw them again on the road. Keaolewa 
gave the half bottle of Gin to Chas. Elderts. 

Prosecution rests. 


WITNESSES ON THE DEFENDANT’S SIDE. 


Axi (An SHEE) sworn: 

On June 5th, 1902, Keaolewa and Kahili came to my house. 
Kaeolewa paid me what he owed me in the sum of $1.25. He gave 
me $2.00 and I handed him back 75 cents change. This bottle of Gin 
belongs to Keaolewa and not tome. They opened this bottle of Gin 
in my house, and I sent them out. 


CROSS-EXAMINATION. 


Yes, it is true that these two natives came to my house on the 5th 
and drank two glasses of Gin. That bottle of Gin belongs to 
Keaolewa and not to me. Both Kahili and I know it. 


ARGUMENT OF DEFENDANT. 


Axi (An See). Defendant for himself: 
These two natives lie. 
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ARGUMENT FOR PROSECUTION. 
J. E. Evperts: 


The evidence given is true. The law has been violated. 


DECISION. 
‘I find Aki (Ab Shee) guilty and sentence him to pay a fine of 


$125.00 and costs taxed as follows: warrant, $1.00; service, $1.00; 


decision, $1.00, five witnesses, 50c., and mileage, 40c., making a Total 
of $128.90. 


Defendant appeals to the Circuit Court of the 4th Circuit of Hawaii. 
Paid his costs of $3.90, and $1.10 for appeal papers. 


(Signed) Kamau, 
. Dist. Magistrate. 


‘*Tue Kine in His Councit.’? — The interest aroused by recent 
events with reference to the relations between the King and his Minis- 
i ters will perhaps render the exposition of these relations by constitutional 
q authorities of eminence worthy of reproduction at a time when even 
q legal views of the position are occasionally inaccurate. The very best © 


exposition, so far as we are aware, comes from the pen of Sir Erskine 
May. He says: — 


A constitutional government insures to the King a wide authority in all the 
a councils of the State. He chooses and dismisses his Ministers, and this, if it 
; be his pleasure, without the advice of any councillor. Their resolutions upon 
y every important measure of foreign and domestic policy are submitted for his 
approval, and when that approval is withheld the Ministers must either abandon 
their policy or resign their offices.! His Majesty had the unquestioned preroga- 
tive of appointing his own constitutional advisers and dissolving Parliament.? 
The right of the King to dismiss his Ministers was unquestionable, but consti- 
t tutional usage has prescribed certain conditions under which this right should 
q be exercised, and should be exercised only in the interests of the State and on 
q grounds which can be justified to Parliament, to whom, as well as to the King, 
q Ministers are responsible? 


Mr. Guapstong, writing in 1878 as ‘‘ one who has been greatly ab- 
sorbed in working with others the institutions of his own country,’’ 4 


shows in the following extracts an agreement with the views of Sir 
Erskine May (who wrote in 1861) : — 


1 May’s Constitutional History, vol. 3 Ib., p. 147. 


1, p. 14. 4Gkauviogs of Past Years, vol. 1, 
3 Ib., p. 73. p. 38. 
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Tne whole power of the State periodically returns into the royal hands 
whenever a Ministry is changed. There is one great and critical act the 
responsibility for which falls momentarily and provisionally on the sovereign; 
it is the dismissal of an existing Miaistry and the appoiatment of a new one. 
This act is usually perforined with the aid drawn from authentic manifestations 
of public opinion, mostly such as are obtained through the votes or conduct of 
the House of Commons. * * * Unconditionally, entitled to dismiss the 
Ministers, the sovereign can of course choose his own opportunity. He may 
defy the Parliament if he can count upon the people.’ The actual power of 
the sovereign for which there has been a beneficial substitution of influence 
has not entirely gone.* — Law Times (London.) 


TYPEWRITTEN AS COMPARED WITH Manuscript Documents. — We 
find the following in the Law Times (London): — 


One of the advantages of a typewritten document over that which is in 
manuscript is asserted to be its superior legibility, and when the impression is 
not blurred, and orthographical errors are not unduly prevalent, even the most 
conservative of readers feels compelled to acknowledge the justness of that 
assertion. Unfortunately, however, it is a too common experience to find one, 
if not both of those objectionable features more often present than not; while 
the quility of the paper employed for typewrtting frequently leaves much to be 
desired. Presumably, it is supposed that very thin paper takes the impression 
of the type more readily than thick. But, whether this is so or not, there 
should be some limit. Indeed, the use of flimsy paper for typewritten docu- 
ments submitted to the court has lately drawn an emphatic expostulation from 
the Bench on the subject, to which it will be well for solicitors to give atten- 
tion. Ina case before Mr. Justice Byrne, * * * in making an order asked 
for by a petition, his lordship disallowed one-third of the cosis of the copy of 
the petition that had been supplied for the use of the court, because it was 
typewritten on such thia paper that the letters on the second page of the copy 
were visible through the first page. And the learned judge intimated that, in 
future, he would disallow all the costs of documents written on similar paper. 
It is monstrous that the labor of perusing complicated documents should be 
increased by such merely mechanical defects; and counsel, as well as judges, 
are concerned in the desirability of an improvement in this direction. 


Laws FoR THE Prorection OF Mostem Women. —From time to 
time the charge that the situation of Moslem women is most deplorable 
as contrasted with that of Christian women, is challenged by oriental 
scholars and travelers. This time the challenge comes from Baron 
von Fasrice, a traveler and specialist in oriental life, whose paper in 


1 Ib., pp. 230, 231. 2 Ib., pp. 37-39. 
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the Daheim' is translated at length by the Literary Digest, from which 
translation we extract the following paragraph : — 


: The Koran further directs that the son shall show the greatest respect for his 

; mother, and the husband is directed to treat her with kindness. The Koran, 
} however, makes the husband the absolute master of the wife and gives him two 

i means of enforcing his authority, namely, the law and the stick. According to 
the former, he can divorce her; and the Koran contains a long list of instances 
under which the husband is permitted to whip his wife, and these directions are 
given by the angel Gabriel. There is not the shadow of a doubt that great 
abuses in this direction occur constantly in Moslem lands; but we can not 
make Mohammed or the orthodox commentators responsible for these. The 
very inferiority of the women is made the basis of a large number of enact- 
ments for their benefitin the Koran, especially their support. While the father 
, has absolute sway over his daughter, yet he is directed rather to starve himself 
q than to permit her to suffer. The same command is laid on the husband in 
behalf of the wife and on the children in behalf of a widowed mother. The law 
of inheritance gives a daughter only one-half as much as a son, but even this is 
better than in many older legal codes of Christian nations. 


Cuitp Lasor Reauiations: GERMANY’S Far-REeacHine Laws Gov- - 
. ERNING THE EMPLOYMENT OF Minors. — United States Consul Hvco 


Mvencu has furnished a report on this subject, which is in part as 
follows: — 


One of the most far-reaching among the recent laws of Germany is that 
q governing the employment of minors in industrial pursuits, enacted March 30, 
4 1903, to take effect on January 1,1904. This law forms the last link in a long 
4a chain of legislation aimed against the abuse of infant labor, and is thought to 
: complete the protection of children from industrial exploitation. The law in 
q question primarily differentiates between employments in which children’s 
5 labor is absolutely prohibited and such as admit of the labor of children under 
. fourteen years of age, certain restrictions and safeguards being observed. 
q Inhibited trades comprise building operations of all kinds, brickyards, 
q certain classes of manufacturing establishments, the breaking of rocks, chim- 
4 ney sweeping, hauling or teaming, grinding or mixing of paints and work in 
4 cellars or vaults. Some trades or occupations are named, in the conduct of 
which such children may be only employed as messengers or for the doing of 
chores. In still other trades the law draws distinctions between the employ- 
ment of non-related and own children. 
Infants are defined to be such as are under thirteen years of age, as well 
as such boys and girls still subject to compulsory school attendance. The 
employment of one’s own children is permitted in a somewhat larger degree 
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than that of non-related children, provided always that the industry itself is 
not a prohibited one. 

In manufactories, trades and traffic the employment of non-related children 
under twelve years of age is absolutely prohibited. Own children are protected 
from such employment when under the age of ten years. Employment of non- 
related children over twelve years of age is also forbidden between the hours 
of 8 Pp. M. and 8A. M., as well as before the beginning of the morning school 
hour. Thelabor of such children must not exceed three hours per day during 
school terms nor four hours per day during vacation. A recess of two hours 
must be afforded during the middle of the day. Inthe afternoons such employ- 
ment can only begin a full hour after close of school. The same provisions 
cover the employment of own children over ten years of age. Such own chil- 
dren are forbidden to labor in the homes or shops of parents or guardians, 
for strangers. Neither own nor other children can be employed in public the- 
atrical exhibitions; but the proper authorities may permit an exception where 
the school authorities are convinced that interest in art or science will be pro- 
moted and the morals of the child not imperiled thereby. Due care is also 
required that no injury to health be sustained through the child’s participation 
in such exhibitions. 

In the conduct of inns and taverns children under the age of twelve years 
cannot be employed in any capacity, nor may young girls be engaged in serving 
guests. The employment of children over twelve years old in such branches is 
subject to the same restrictions above set forth relative to their employment in 
factories, trades and traffic. But in towns having less than 20,000 inhabitants, 
the local magistrate, after consultation with the school authorities, may permit 
exceptions in instances where inns or taverns are customarily conducted only 
by members of the families of proprietors and a satisfactory showing is made 
that the child’s morals are not improperly affected thereby. 

One of the chief lines of infant labor in this country is the carrying of parcels 
or messages. According to statistics 42,837 children in Germany are employed 
in carrying baker’s wares, 45,603 in carrying newspapers, and 35,900 as messen- 
gers simply. This law draws a wide distinction between own and non-related 
children with regard to this species of employment. Non-related children are 
protected by the same provisions which are above set forth relative to factories, 
trades and traffic, but withacertain transition period provided. From January 
1, 1904, to January 1, 1906, the governing authorities, with the advice of the 
school authorities, may in each district, or parts thereof, permit the employment 
in certain or all of the trades, of children over the age of twelve years as early 
as 6:30 a. m., and before the opening of school, but not longer than one hour 
preceding such opening, and this permission must cease absolutely after Jan- 
uary 1, 1906. Own children may be employed in the carrying of goods or mes- 
sages without other limitation than such as may be established by way of police 
regulation. 

Finally, this law contains provisions relative to Sunday as a day of rest. Non- 
related children cannot as a rule, be made to labor on Sundays and holidays. 
Such restriction is, however, not enforced as to Sunday exhibitions which 
serve to promote the interests of science and art. The delivery of parcels and 
messages on Sundays is limited to two hours and cannot continue after 1 P. M. 
Neither may the same occur iater than thirty minutes preceding the main 
church service, nor during the same. The employment of own children on 
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Sundays is prohibited only in factories, trades and traffic, while otherwise 
their work is no more restricted than on week days. 

Every employer about to hire children pursuant to the terms of this law must 
notify the local police authorities of such intention. This notice must set forth 
the location and character of the establishment where such children are to 
labor. No such notice need be given where the employment is a merely occa. 
sional one or for disconnected chores. The regular employment of an infant 
is unlawful until the prospective employer shall have secured an employment 
card for such infant. The police department of the locality where the child 
was last domiciled must issue such card gratuitously on application or with 
the consent of the person standing in loco parentis to the child. The employer 
must preserve this card, produce the same upon official demand, and surren- 


der it to the parent or guardian of the child upon conclusion of the employ- 
ment. 


Tue Warrrinc Post iy Detaware. — The following disgusting 
account of the use of the public whipping post upon criminals, ‘ all 
negroes,’’ comes from Wilmington, Del., and is dated Nov. 21, 1903. 
It is said that large bodies move slowly, but in the case of the Dela- 
ware whipping post, the smallest body moves the slowest. Delaware 
is the smallest State in the Union, and is the only one that still main- 
tains this barbarous institution : — 


The culprits who experienced Delaware justice at the Newcastle County 
Workhouse this morning had a hard time of it. The cold air made their 
skins so tender that had it not been for the forbearance of Warden Meserve, 
who stayed his arm when he might have used it heavily, blood would have 
been drawn'from every bare back. 

There were two candidates for the pillory. Daniel Hartshorne and John 
Reason, colored burglars. Each was wrapped in a blanket. Afterward 
Hartshorne received twenty lashes, which made him howl andsquirm. Reason 
took fifteen without moving a muscle. 

From the back of Richard Tierney, whose crime was the larceny of a 
watch, the blood trickled slowly when his fifteen lashes had been well laid 
on. William Boulden, colored, wriggled like an eel as fifteen lashes were 
applied to his bare back. Other victims, all negroes, were Joseph Wayne, 
twenty lashes; Joseph Martin, twenty, and Charles E. Cooper, ten. 


Wuat a Man Most Encounter wHen He Runs ror A FEDERAL 
Orrice.— What a man must encounter who becomes, willingly or un- 
willingly, a candidate for a Federal office, no matter how exalted the 
office may be, is illustrated in the case of the candidacy of Judge Jonn 
C. Pottock, of the Supreme Court of Kansas, for the office of 
United States District Judge in Kansas, recently made vacant. The 
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Kansas delegation was all split up among four or more candidates, 
one of them (besides Judge Pollock), being Chief Justice Johnson, also 
of the State Supreme Court. Nasty charges against Judge Pollock 
were hatched up by or in behalf of some of his opponents, to the effect 
that he was in the habit of gambling at poker and winning money from 
willing members of his bar; and other unprintable charges, very dis- 
tressing to his family. One day ‘* Cy’’ Leland, a noted Kansas Re- 
publican leader, dropped in at the White House and began to talk to 
the President about this case. The rest of the story we clipped froma 
special dispatch from Washington, to the New York Times : — 


In the course of his talk he told the President how distressed the Judge’s 
family was over the charges against him, and showed the President a letter 
which the Judge had received from his little daughter Lucile, fifteen years old, 
who is in Topeka. The Judge was in Washington. The letter read: — 

‘* Dear Papa: Why don’t you go to the President and tell him about it? If 
he sees your face he will never believe those nasty charges.”’ 

The President took a rose from the flowers on his table and handed it to 
Mr. Leland. ‘I wish,’’ he said, ‘‘ that you’d send that flower to Miss Lucile and 
tell her I like a little girl who has that kind of faith in her father.’’ 

At this moment a messenger from the Department of Justice came in and 
presented the President with a paper. It was a note from Attorney-General 
Knox, stating that, at the President’s command, he had investigated the charges 
against Judge Pollock and found them untrue. The President showed the 
paper to Mr. Leland, and then, sitting down, wrote out Judge Pollock’s nomi~ 
nation to the Federal bench, and dispatched it to the Senate. 


INVESTIGATION OF THE Law’s DeLay in New York. — A commission 
raised under an act of the Legislature of New York, has been engaged 
for a considerable time in the investigation of the causes and cures of 
the law’s delay in that State. Many judges have given testimony 
before it. The causes of the disease and the remedies are as variant 
as the doctors. One cause frankly stated of the disease is, that the 
judges who get the largest salaries, do the least work. 


A FLy on THE Jupic1aL Ear. — In an Iowa law court an attorney was 
arguing with great earnestness and eloquence. In the midst of his 
argument he paused a moment, says the Green Bag, and said: — 

‘*I see your Honor shakes his head at that statement. I desire to 
reaffirm it, although your Honor dissents.””__ 

‘*T have not intimated,’’ replied the judge, ‘* how I should construe 
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the evidence or what my decision will be in the case, and your remark 
is uncalled for.’’ 

You shook your head.’’ 

‘* That may be true,” the court replied. ‘* There was a fly on my 
ear, andI reserved the right to remove it in any manner I saw fit. 
Proceed with your argument.’’ 


Tue PuNISHMENT OF Buryinc A Moro JURAMENTADO WITH A Pic. — 
The New York Times thus discusses this grewsome subject: — 


Col. Wallace of the Fifteenth Cavalry, just returned to Washington from 
the Philippines, cheerfully accepts all responsibility for devising the grisly ex- 
pedient of burying a pig with such Moros as are killed while acting the role of 
‘*juramentado,’’ and he justifies it as of appproved efficiency in discouraging 
the fanatical Mohammedans of Jolo from seeking the rewards of martyrdom 
in this particular way. For the pig, according to their notions, robs the 
‘* juramentado”’ of all the blissful privileges in the hereafter that death en- 
countered while slaughtering the infidels would otherwise assure. As a re- 
sult the Moros, though they still admire these frenzied exits from the world, 
have practically ceased to utilize them, since when a pig and a man occupy a 
single grave the future chances of the one and the other are in their opinion 
about equal. Such we suppose to be the explanation of the story which so 
shocked a large number of sensitive people, and while regretting the necessity 
of adopting a plan so repugnant to humane ideas, we also note that the Moros 
can stop its application as soon as they choose, and therefore we feel no im- 
pulse either to condemn its invention or to advise its abandonment. The 
scheme involves the waste of a certain amount of pork, but pork in hot cli- 
mates is unwholesome diet, anyhow, and the less of it our soldiers and other 
‘¢ infidels’ in the Philippines have to eat the better forthem. The outraging 
of religious principles, however, is likely to create a very deep-lying hostility 
as well as to make “ juramentados’’ unfashionable, and this side of the ques- 
tion is possibly worth more consideration than the rough-and-ready theologians 
of a cavalry regiment are likely to give it. 


Waar ts ‘‘ Farr Criricisim.’’ — In reviewing a book upon this ques- 
tion the Law Journal (London) has this to say: — 


The verdict of the jury in favor of the plaintiff in the libel action which an 
actor and dramatic author brought against the Western Morning News does not 
strike us as satisfactory. The nature of a book or play is, it is well settled, 
a matter of public interest, so that the man who publishes the one or pro- 
duces the other invites criticism. If the critique be the subject of an action 

* for libel, the defendant is entitled to a verdict when the jury are satisfied 
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that his comments were fair criticism. The best exposition of what is fair 
criticism is probably to be found in the judgments of Lord Esher and Lord 
Justice Bowen in Merivale v. Carson. ‘‘ Mere exaggeration, or even gross 
exaggeration,”’ said the former, “‘ would not make the comments unfair. The 
question which the jury must consider is this — would any fair man, how- 
ever prejudiced he may be, however exaggerated or obstinate his views, have 
said that which this criticism has said of the work which is criticised? ”’’ 
Lord Justice Bowen found it difficult to conceive that anything in the field of 
literary criticism is outside the region of fair comment as long as the writer 
does not go out of his way to attack the character of hisauthor. The question 
whether an adverse critique has gone beyond the limits of fair comment is of 
course for the jury; but there does not seem to be any reason for thinking 
that the article of which the plaintiff complained was inspired by any ill-will 
towards him, or that the writer did not honestly express his views of the play 
and the performance. Whether he may have been prejudiced or Puritanical is 
beside the question. If juries were often to mulct newspapers for expressing 
strong views about plays or books of which they disapprove, it would be 
hopeless to expect fearless and independent criticism. 


Great wHO Mempers oF THE Mippite TemPie. — 
We take the following from an editorial in the Law Times of Lon- 
don: In the catalogue of notable Middle Templars recently published 
by the Benchers of that Inn, one cannot help being struck by the ex- 
traordinary number of names distinguished in other callings. The 
Middle Temple has always been a very cosmopolitan society, as may 
be inferred from the fact that we find authors, poets, journatists, 
statesmen, soldiers, sailors, scientists and divines, ‘‘ consortes Medii 
Templi.’’ At the present time, when the navy and all that concerns it 
are so much in evidence, it is peculiarly interesting to note that the 
three Elizabethan heroes, Drake, Frobisher and Hawkins, were all. 
Middle Templars. Drake, it would appear, was a member both of the 
Inner and Middle Temple. The records of the former Inn give the 
28th January, 1581, as the date of his admission as a fellow 
member of that society. This was after his voyage round the 
world in the Golden Hind. There is no record of his admission 
as a member of the Middle Temple, but there is an entry, under 
date of the 4th August, 1586, to the effect that on that day 
Francis Drake, Knight, ‘‘ unus de consortio Medii Templi,’’ came to 
the Hall ‘*tempore prandii’’ after the successful termination of his 
voyage, and was received with great congratulations. The date shows 
that his reception on that occasion took place after his return from 
his victorious West Indian expedition in 1585, and before he set out 
to Cadiz to ‘‘ singe the King of Spain’s beard.’’ The fact that Drake, 
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Frobisher and Hawkins were all members of the Middle Temple may 
have had something to do with the picturesque tradition that the 
beautiful screen in Middle Temple Hall was made from the timbers of 
one of those Armada ships which the three famous sea captains had 
so large a share in destroying. It is, we believe, the fact that a sery- 
ing table below the dais in the Hall was cut from the timbers of the 
Golden Hind. 


GitBerTIAN Lawyers. — Under this caption the Journal 
(London) says : — 


The Law and the Drama have often been close allies. Mr. Justice Talfourd 
wrote four tragedies, one of which was produced by Macready, and enjoyed a 
fair measure of success. His Honor Judge Parry, to whom belongs the dis- 
tinction of being the only judge who has contributed to the stage whilst occupy. 
ing a seat on the bench, is the author of two plays, “ England’s Elizabeth,” 
which enjoyed a successful run at Manchester about eighteen months ago, and 
** Katawampus,’’ which amused many a juvenile audience in London last Christ- 
mastide. Mr. W. S. Gilbert, Mr. Sidney Grundy, Mr. Herman Merival, and 
Mr. Anthony Hope all practiced at the bar before they wrote for the stage, and 
many another name might be added to suggest how much the Drama owes to 
the Law, but Mr. Gilbert’s name alone is sufficient to indicate how deep the 
indebtedness is. Of all those who have deserted Themis for Thespis, none has 
ever turned his legal training to better account than has the author of 
**Tolanthe.’”?” Such dramatists as Mr. Sidney Grundy and Mr. Anthony Hope 
take no delight in weaving legal plots. This is an occupation which they 
wisely leave to playwrights with no knowledge of its dangers. But Mr. Gilbert, 
who knows the law well enough to know how to laugh at it, is never happier 
than when aiming his shafts of wit at the profession of which he was once a 
piacticing member. 

Judges, barristers, solicitors—all three branches of the legal profession 
come in for their share of satire in the Savoy operas: — 


The law is the true embodiment 
Of everything that’s excellent, 

It bas no kind of fault or flaw 
And I, my lords, embody the law. 


So sings the Lord Chancellor in “ Iolanthe,’’ perhaps the best of all Mr. Gil- 
bert’s legal characters. Nobody but a legal dramatist could have created the 
interesting problem which confronts this ‘‘ highly susceptible Chancellor” who 
has fallen in love with a ward of Court. ‘‘ The feelings of a Lord Chancel- 
lor who is in love with a ward of Court are not to be envied. What is his 
position? Can he give his own consent to his own marriage with his own 
ward? Can he marry his own ward without his ownconsent? And if he mar- 
ries his own ward without his own consent, can he commit himself for con- 
tempt of his own court? And if he commit himself for contempt of his own 
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court, can he appear by counsel before himself to move for arrest of his own 
judgment? Ah, my lords, it is indeed painful to have to sit upon a Woolsack 
which is stuffed with such thorns as these.’’ Not less amusing is the account 
given by this “‘ constitutional guardian ” of “ pretty young girls in Chancery ’’ of 
the “‘new and original plan’’ on which he determined to work ‘‘ when he went 
tothe bar as a very young man’’: — 


I’ll never throw dust in a juryman’s eyes 
(Said I to myself, said I), 
Or hoodwink a judge who is not overwise 
(Said I to myself, said 1), 
Or assume that the wit su d in force, 
In Exchequer, Queen’s Bench, Common Pleas, or Divorce, 
Have perjured themselves as a matter of course 
(Said I to myself, said 1). 


It is, be it noted, an ‘‘ equity draughtsman ’’ who thus determines to con- 
duct common law cases with scrupulous fairness, but this, perhaps, is to be 
counted as another proof of Mr. Gilbert’s humor. The following verse is in- 
tended to apply to the bar as a whole: — 


Ere I go into Court I will read my brief through 
(Said I to myself, said I), 

And I’ll never take work I’m unable to do 
(Said I to myself, said I). 

My learned profession I’ll never disgrace 

By taking a fee with a grin on my face, 

When I haven’t been there to attend to the case 
(Said I to myself, said I). 


Gilbertian judges are fond of indulging in reminiscences of their forensic 
days. Mr. Gilbert seldom aims his shafts of wit at the Bench, though Ko Ko, 
in ‘‘ The Mikado,”’ includes in his long list of social offenders who never will be 
missed, ‘‘ That Nisi Prius nuisance, who just now is rather rife, the Judicial 
Humorist.”” He is accustomed to make his occupants of the Bench the 
vehicles of his satire on the methods of the Bar. Even the judge in “‘ Trial by 
Jury’? — ‘‘and a good judge, too’’ —is chiefly occupied in explaining how he 
came to be a judge. He fell in love with “a rich attorney’s elderly, ugly 
daughter,’ who might ‘‘ very well pass for forty-three, In the dusk, with a light 
behind her,’’ and that rich attorney promised he should reap the reward of his 
pluck ‘fat the Bailey and Middlesex Sessions.” 


The rich attorney was good as his word, 
The briefs came trooping gaily, 
And every day my voice was heard 
At the sessions or Ancient Bailey. 
All thieves who could my fees afford 
Relied on my orations, 
And many a burglar I’ve restored 
To his friends and his relations. 


Members of the Bar figure but little in Mr. Gilbert’s plays. Almost the only 
barrister his wit and fancy have created is Sir Bailey Barre, Q.C., M.P., in 
“Utopia,” of whom Princess Zara sings: — 
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A complicated gentleman allow me to present, 

Of all the arts and faculties the terse embodiment, 

He’s a great Arithmetician who can demonstrate with ease 

That two and two are three, or five, or anything you please; 

An eminent Logician who can make it clear to you 

That black is white — when looked at from the proper point of view; 
A marvelous Philologist who’ll undertake to show 

That “‘ Yes " is but another and a neater form of “‘ No.” 


This description of his marvelous powers is evidently not displeasing to the 
honorable and learned gentleman, for he is candid enough to add: — 


All preconceived ideas on any subject I can scout, 

And demonstrate beyond all possibility of doubt, 

That whether you’re an honest man or whether you’re a thief 
Depends on whose solicitor has given me a brief. 


Solicitors take a legitimate pride in the fact that Sir Henry Fowler was the 
first practicing member of their branch of the profession to become a Cabinet 
Minister. Long before, however, Sir Henry Fowler became Secretary of State 
for India, the author of ‘‘ H.M.S. Pinafore ’’ perceived how excellent a stepping- 
stone to the post of First Lord of the Admiralty was a stool in a solicitor’s 
office. Sir Joseph Porter, who, while an office boy, ‘‘ polished up the handle on 
the big front door,’ contrived to make his mark even as a junior clerk in an 
attorney’s office. 


In serving writs I made such a name 

That an articled clerk I soon became; 

I wore clean collars and a brand-new suit 

For the pass examination at the Institute. 
And that pass examination did so well for me, 
That now I am the Ruler of the Queen’s Navee! 


Two other members of the solicitor branch of the profession have been ad- 
mitted at the Savoy. There is the notary in ‘‘ The Socerer,’”’ who, “ dry and 
snuffy, deaf and slow ”’ is “ everything that girls detest,’ and there is the more 
attractive notary in ‘‘ The Grand Duke,’’ who sings of the Prince who “ passed 
an act, short and compact, which may be briefly stated.’’ 


Unlike the complicated laws, 
A parliamentary draftsman draws, 
It may be briefly stated. 


One of the best pieces of satire in Mr. Gilbert’s plays is to be found in ‘* The 
Mountebanks,’’ where in singularly ingenious rhymes, he explains why 
Ophelia ought to have instituted a breach of promise action against the 
melancholy Dane. 


Ophelia to her sex was a disgrace 
Whom nobody could feel compassion for. 
Ophelia should have gone to Ely Place, 
To consult an eminent solicitor. 
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Tue American Bar Association. —The Twenty-seventh Annual 
Meeting of the Association will be held at St. Louis, Missouri, on 
Monday, Tuesday and Wednesday, September 26th, 27th, and 28th, 
1904. 

The sessions of the Association will be at 10 o’clock a. m. and 2:30 
o’clock p. m. on Monday and Tuesday, and at 10 o’clock a. m. on 
Wednesday, at Festival Hall, in the Exposition Grounds. 

The session of the Section of Legal Education will be held on Monday 
afternoon at 5 o’clock. 

The session of the Section of Patent, Trade-Mark and Copyright Law 
will be held on Tuesday afternoon at 5 o’clock. 

On Tuesday afternoon at 5 o’clock there will be a meeting of the 
Association of American Law Schools. 

On Tuesday evening at 8 o’clock there will be a National Conference 
of State Boards of Law Examiners. 

All of these meetings will also be held at Festival Hall. 

On Wednesday, September 28th, 1904, at 2 o’clock p. m., and on 
Thursday and Friday following at 11 o’clok a. m. and at 3 o’clock 
p. m., sessions of the Universal Congress of Lawyers and Jurists will 
be held at Festival Hall. 


The Programme of the American Bar Association is as follows : — 


Monday Morning, 10 o’clock. — Addresses of Welcome by the 
Presidents of the Louisiana Purchase Exposition Company, the 
Missouri Bar Association and the Bar Association of St. Louis. 

The President’s Address, by James Hagerman of St. Louis, Missouri, 
communicating the most noteworthy changes in Statute Law on points 
of general interest, made in the several States and by Congress during 
the preceding year. 

Nomination and Election of Members. 

Election of the General Council. 

Report of the Secretary. 

Report of the Treasurer. 

Report of the Executive Committee. 


Monday Afternoon, 2:30 o'clock. —A paper by J. M. Dickinson, of 
Illinois, on ‘* The Alaskan Boundary Case.’’ 
Discussion upon the subject of the paper read. 


Tuesday Morning, 10 o'clock. — The Annual Address, by Honorable 
Amos M. Thayer, United States Circuit Judge for the Eighth Circuit, 
on ‘* The Louisiana Purchase, Its Influence and Development under 
American Rule.’’ 
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‘ Reports of Standing Committees. (See Report of 1903, page 799, 
giving a memorandum of subjects referred): — 
On Jurisprudence and Law Reform. 
On Judicial Administration and Remedial Procedure. 
On Legal Education and Admissions to the Bar. 
On Commercial Law. 
On International |Law. 
On Grievances. 
On Obituaries. 
On Law Reporting and Digesting. 
On Patent, Trade-Mark and Copyright Law. 
On Uniform State Laws. 


Tuesday Afternoon, 2:30 o’ clock. — A paper by Benjamin F. Abbott, 
of Georgia, on ‘* To what Extent will a Nation Protect Its Citizen in 
Foreign Countries? ’’ 

Discussion upon the subject of the paper read. 

Reports of Special Committees. (See Report of 1903, pages 800 
and 801): — 

On Classification of the Law. 

On Indian Legislation. 

On Penal Laws and Prison Discipline. 

On Federal Courts. 

On Federal Code of Criminal Procedure. 

On Industrial Property and International Negotiation. 

On Title to Real Estate. 

On Louisiana Purchase Exposition. 


Wednesday Morning, 10 0’ clock. — 
Nomination of Officers. 
Unfinished business. 
Miscellaneous business. 
Election of Officers. 

The Annual Dinner will be given under the auspices of the Louisi- 
ana Purchase Exposition Company to all delegates to the Congrese 
and all members of and delegates to the American Bar Association, 
on Wednesday evening at 7:30 o’clock. 


Programme of the Section of Legal Education.— The session will 
be held on Monday afternoon, at 5 o’clock, at Festival Hall. 

The address of the Chairman, James Barr Ames, Dean of the Harvard 
Law School. 

A paper by George W. Kirchwey, Dean of the Columbia Law School, 
on ‘* The Education of the American Lawyer.’’ . 
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A discussion of the general subject of each of the foregoing papers. 
Cuaries M. Hepsurn, Secretary, 
307, Carlisle Building, Cincinnati, Ohio. 


Programme of the Section of Patent Trade-Mark and Copyright 
Law. — The session will be held on Tuesday afternoon, at 5 o'clock, 
at Festival Hall. 

The address of the Chairman, Edmund Wetmore, of New York. 

One or more additional papers will be read. 

Metvitte Secretary, 
63, McGill Building, Washington, D. C. 


Programme of The Association of American Law Schools. — The 
session will be held on Tuesday afternoon, at 5 o’clock, at Festival 
Hall. Should the time prove inadequate, a second session will be held 
Tuesday evening. 

Address of the President, Ernest W. Huffcut, Dean of the Cornell 


: University College of Law, on ‘* The Elective System in Law Schools.”’ 


A paper by Harry S. Richards, Dean of the University of Wiscon- 
sin College of Law, on ‘‘ Entrance Requirements for Law Schools.’’ 
The papers will be followed by a discussion. 
W. P. Rocers, Secretary- Treasurer, 
21, West Ninth St., Cincinatti, Obio. 


National Conference of State Boards of Law Examiners. —A call 
has been issued for a National Conference of the State Boards of Law 
Examiners to meet at Festival Hall, on Tuesday, September 27th, 1904, 
at 8 o’clock P. M., in connection with the meeting of the American Bar 
Association, and with the indorsement of the movement by the Execu- 
tive Committee of the American Bar Association. 

The question of permanent organization will be considered, and also 
of providing for similar meetings annually. 

An address will be made by Lucius H. Perkins, of Kansas, on 

** The State Board— A Landmark in Lawyer-Making.”’ 

One or more additional papers will be read. 

The call for the Conference has been signed by the following: — 

Lucius H. Perkins, of Kansas. 

A. A. Jackson, of Wisconsin. 

George W. Wall, of Lilinois. 

Weed Munro, of Minnesota. 

Wesley W. Hyde, of Michigan. 
George D. Watrous, of Connecticut. 
Charles W. Mullan, of Iowa. 

Charles W. Hartshorn, of New Jersey. 
Edward C. Stiness, of Rhode Island. 
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UNIVERSAL CONGRESS OF LAWYERS AND JURISTS. 


RULES OF ORGANIZATION AND PROCEDURE. 
I. — MEMBERSHIP. 


The Louisiana Purchase Exposition Committee of the American Bar 
Association will prepare and furnish to the President of the Congress 
an Official roll of all accredited to the Congress. 


I. OFFICERS. 


In order to facilitate the prompt organization of the Congress, the 
delegates appointed in behalf of the United States have appointed Hon. 
David J. Brewer, Associate Justice of the U. S. Supreme Court, as its 
President, and V. Mott Porter, Esq., of St. Louis, as its Secretary. 

At the opening of the first session the President will call for the - 
nomination of one Vice-President and one member from each of the 
Nations represented to form a Committee of Nations. 


III. — BUSINESS. 

All matters calling for a formal vote of the Congress will be proposed 
by the Committee of Nations, either on their own initiative or by way 
of report on propositions or motions referred to them. All matters 
proposed from the floor shall be referred to the Committee without 
debate. The Committee will choose its chairman, who will make all 
propositions in its behalf. It may appoint sub-committees consisting 
of any members of the Congress to aid it in the discharge of its 
functions. 

IV. — PAPERS AND DISCUSSIONS. 

At each session of the’ Congress an address or paper will be pre- 
sented and followed by a discussion of its subject. 

Not over an hour will be occupied in delivering such address or 
reading such paper, but it will be printed in full subsequently in the 
Proceedings of the Congress. 

The author of each paper will furnish to the President of the American 
Bar Association, at St. Louis, Mo., as early as he may find it con- 
venient before the opening of the Congress, a brief statement of the 
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positions taken and points made, for the information of those who may 
be appointed to take part in its discussion. 

No one will occupy over fifteen minutes in discussion, but anything 
omitted for lack of time will be printed in full subsequently in the 
Proceedings of the Congress. 

Papers and discussions may be presented in any language, but trans- 
lations into English of all not written in that language will be made 
before the opening of the Congress for distribution at the time of the 
presentation of such paper or discussion. 


Vv. — VOTES. 


At the request of the representatives of any Nation, the vote of the 
Congress on any question will be taken by Nations, each Nation casting 
one vote. 

No vote can have the effect of binding or prejudicing the action or 
position of any Nation in reference to any subject. While votes may 
be taken by Nations, they will express simply the private opinions of 
individuals, who have no authority to speak officially, in such matters, 
for their respective Governments. 


VI. — SUBJECTS TO BE CONSIDERED. 


The following subjects, among others, will be considered by the 
Congress, and papers will be presented as a foundation for the discus- 
sion of some or all of them: — 

First. ‘‘The promotion of the settlement of international con- 
troversieg by resort to the Hague Tribunal, or reference to special 
commissions.”’ 

Seconp. “‘ The preferable method of regulating the trial of civil 
actions with respect to pleading and evidence.’’ 

Tuirp. ‘‘ A review of the four Hague conferences on private inter- 
national law, the object of the conferences and probable results.’’ 

Fourts. ‘** To what extent should judicial action by courts of a for- 
eign nation be reeognized?’’ (Considered with especial reference to 
the status of individuals as affected by divorce or other decrees and 
the right to represent the person or property of another.) 

Firtu. ‘‘ The protection which should be accorded to [private prop- 
erty on the high seas in time of war.’’ 


VII. — RIGHT TO THE FLOOR. 

Any member of the Congress desiring to propose any matter for con- 
sideration may do so by presenting a written motion over his signature. 
This will be presented without explanation and referred without debate 
to the Committee of Nations. 
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The President of the Congress, whenever there is occasion and op- 
portunity for general and extemporaneous discussion upon any subject, 
will announce that there is such opportunity; and any member then 
desiring to speak will send his card, stating that fact, to the President. 
No one will be recognized as entitled to the floor who has not thus 
previously communicated his desire to the President. No one thus 
speaking will occupy over ten minutes. 


VIII. — PUBLICATIONS. 

A copy of the official record of the proceedings in a printed volume 
will be furnished as soon as practicable, after the adjournment of the 
Congress, by the representatives of the United States, without charge, 
to each member, and to the Government of each Nation represented. 


PROGRAMME. 
SEPTEMBER 28, 1904. 


2P.M. 1. The Chairman of the Committee of Congresses of the ~ 


Universal Exposition will call the Congress to order 
and introduce Honorable David R. Francis, Presi- 
dent of the Louisiana Purchase Exposition Company. 

2. President Francis will introduce Mr. Justice Brewer who 
has been appointed to serve as President of the 
Congress. 

3. Roll call by the Secretaries of delegates to the Congress 
who have registered. 

4. Organization completed by the nomination and election of 
Vice-Presidents and members of the Committee of 
Nations. 

5. Address by Honorable John W. Foster, of Washington, 
D. C., on the following topic: ‘‘ The promotion of 
the settlement of international controversies by 
resort to the Hague Tribunal or reference to special 
commissions.”’ 

6. Discussion of the paper or address by the persons pre- 

viously appointed for that purpose. - 

. Opportunity for presenting motions. 

8. Notice of the first meeting of the Committee of Nations, 
for the purpose of organization. 

9. Adjournment by the President until 11 A. M., September 
29th. 


SEPTEMBER 29. 
11 A. M. 1. Reading of Minutes (unless waived). 
2. Roll call of delegates who have registered since the former 
roll call. 
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3. 


o> 


Paper by Herr Gustaf Edw. Fablcrantz, of Stockholm, 
_ Sweden, on the following topic: ‘‘ The preferable 
method of regulating the trial of civil actions with 
respect to pleading and evidence.’’ (Presenting the 
French or civil law method of trial and its merits 
or demer its as compared with other methods.) 


. Discussion of the paper so presented, by persons pre- 


viously appointed for that purpose. 


. Opportunity for propositions or reports from the Com- 


mittee of Nations. 


. Opportunity for action on the same, and discussion 


thereof. 


. Adjournment by the President to 3 P. M. 
. Addresses by Dr. D. Josephus Jitta, of Amsterdam, 


Netherlands, and Dr. F. Meilé, of Zurich, Switzer- 
land, on the following subject: ‘* A review of the four 
Hague conferences on private international law, the 
object of the conferences and probable results.’’ 


. Discussion of the paper by persons previously appointed 


for that purpcse. 


. Opportunity for propositions or reports from the Com- 


mittee of Nations. 


. Opportunity for action on the same and discussion thereof. 
. Opportunity for presenting motions. 
. Adjournment by President to 11 A. M., September 30th. 


SEPTEMBER 30. 


. Reading of Minutes (unless waived). 
- Roll call of delegates who have registered since former roll 


call. 


- Paper or address by Hon. Sir Wo. R. Kennedy, Justice 


of the King’s Bench Division of the High Court of 
England, on the following topic: ‘‘ To what extent 
should judicial action by courts of a foreign nation be 
recognized?’’ (Considered with especial reference 
to the status of individuals as affected by divorce or 
other dectees and the right to represent the person 
or property of another.) 


. Discussion of the subject of the paper or address, .: per- 


sons previously appointed. 


. Opportunity for propositions or reports from the Commit- 


tee of Nations. 
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. Opportunity for action on the same and discussion 


thereof. 


. Adjournment by the President to 3 P. M. 
. Address by Hon. G. A. Finkelnburg, of St. Louis, on the 


following subject: 
‘¢The protection which should be accorded to pri- 
vate property on the high seas in time of war.’’ 


. Discussion of the subject by persons previously appointed. 
. Opportunity for propositions or reports from the Com- 


mittee of Nations. 


. Opportunity for action on the same and discussion thereof. 
. Adjournment by the President, either sine die or to 


October 1 at 10 A. M., for the completion of any 
unfinished business, as, upon the report of the Com- 
mittee of Nations, the Congress may decide. 
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NOTES OF RECENT DECISIONS. 


EquiTaABLE REsTRICTIONS AS TO THE Use oF Lanp: LIMITATION TO 
Bumpinc First Erecrep.—In American Unitarian Association v. 
Minot! and McCusker v. Goode? the Supreme Judicial Court of Massa- 
chusetts has recently rendered some important decisions in respect to 
equitable restrictions. It has long been held in this State and else- 
where that the owner of land selling it in lots may impose restrictions 
as to the purposes for which the land may be used, or as to setting back 
from the street all buildings that may be erected upon the lots; and 
that if such restrictions are imposed in accordence with a general 
scheme or plan upon all or nearly all the lots and are uniform in terms 
or substantially so, these restrictions may be equitably enforced by the 
purchaser of one lot as against the purchaser of another lot; or such 
purchaser may require his grantor who imposed the restrictions to 
enforce them.® 

The intention of the grantor in imposing the restrictions is the cri- 
terion by which to determine whether the restrictions were for his per- 
sonal benefit of the purchasers of the lots; and whether they are to 
remain forever or are limited to the first buildings to be erected. 
What the grantor’s intention was in these respects is to be gathered 
from his acts and the attendant circumstances, such as the situation of 
the restricted land relatively to other land of the grantor.* 

Where there is no language in the deed imposing the restrictions 
stating that they are imposed for the benefit of the purchasers of other 
lots in the same tract, or for the benefit of the grantor’s other land, the 
burden is upon a lot owner who attempts to enforce such restrictions 
to show that the grantor intended to create a servitude or right in the 


1 185 Mass. 539 (71 N. E. Rep. 551). son.v. Burnham, 141 Mass. 547; Jeffries 
2 185 Mass. 607. v. Jeffries, 117 Mass. 184; Parker v. 


8 Bacon v. Sandberg, 179 Mass. 396; 
Hano v. Bigelow, 155 Mass. 341; 
Hills v. Metzenroth, 173 Mass. 423; 
Hopkins v. Smith, 162 Mass. 444; 
Sanborn v. Rice, 129 Mass. 387; Pay- 


Nightingale, 6 Allen (Mass.), 341; 
Whitney v. Union Railroad, 11 Gray, 
359. 

* Peck v. Conway, 119 Mass. 546; 
Bacon v. Sandberg, 179 Mass. 396, 
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nature of an easement which by implication is made appurtenant to hig 
land.’ 

In American Unitarian Association?.v. Minot the question at issue 
was the duration of an equitable restriction. This question is one of 
intention to be determined by construction of the words of the deed in 
the light of the attending circumstances. The restricted land in ques- 
tion consisted of two lots on Beacon street in Boston, the grantor 
owning four other lots and desiring to have a uniform block of six 
private dwelling-houses erected upon the six lots, he imposed a restric- 
tion in all the deeds of these lots, that ‘‘ the front line of the house to 
be built on the lot’’ shall be set back from the line of the street as 
marked and laid down on a certain plan, on which a line entitled 
‘* Front Line of Buildings ’’ was drawn fifteen (15) feet from the street. 
The two dwelling-houses erected on the two lots owned by the peti- 
tioner were torn down in 1884, and the petitioner contended that the 
restrictions applied only to the buildings first erected and came to an 
end when these were demolished. The court-so held. Mr. Justice 
Loring delivering the opinion said: ‘‘ The line which is described in 
the deed is characterized on the plan referred to in the deed as ‘ Front 
line of buildings. Had the clause in the deed creating the restriction 
gone no farther than to adopt that characterization, the case would be’ 
a very different one from that now before us, and might well be held 
to apply to all buildings thereafter erected on the land, having regard 
to the consideration which was decisive in Jeffries v. Jeffries* and in 
Chase v. Walker.‘ 

‘* But in determining what the extent of the restriction is, the lan- 
guage of the clause creating it must be decisive if (as is the case here) it 
undertakes to define in terms its extent. In the case at bar the clause 
provides that the front line of the house to be built on the lot thereby 
granted shall be set back from the northerly line of Beacon street as 
marked and laid down onsaid plan. * * * ‘* The conclusion cannot 
be avoided that as matter of construction of this clause, the restriction 
created by it does not go beyond ‘the house to be built’ at that time. 
os 

‘* Finally, it has been laid down by this court that in case of doubt a 
clause creating an equitable restriction is to be construed against the 


1 Clapp v. Wilder, 176 Mass. 332; (Mass.), 145; Badger v. Boardman, 16 
Lowell Institution for Savings v. Gray, 559. 
Lowell, 153 Mass. 530; Beals v. Case, 2 185 Mass. 589; 71 N. E. Rep. 607. 
138 Mass. 138; Sharp v. Ropes, 110 3117 Mass. 184. 
Mass. 381; Jewell v. Lee, 14 Allen 4 167 Mass. 293. 


d 
wits 


NOTES OF RECENT DECISIONS. 753 


grantor and in favor of the grantee’s right not to have his land 
restricted.' * * * 

‘* There are cases where covenants in terms somewhat like the clauses 
creating this equitable restriction bave been held to be covenants per- 
sonal to the parties.’’ ? 

In McCusker v. Goode* it appeared that the owner of nine lots of 
land successively adjoining each other on the same street sold one lot 
subject to certain restrictions and later advertised the other eight lots 
for sale at auction subject to the same restrictions. The plaintiff 
bought one of the lots at the auction, and two other lots were sold at 
the auction, to other purchasers, the restrictions being imposed by the 
respective deeds of the three lots. The other five lots were not sold at 
the auction. One of them subsequently was sold and conveyed by a 
deed stating it to be ‘‘ subject to such restrictions as are now in force 
and applicable to the granted premises, if any there be.’’ More than 
six years after the auction this lot was sold to the defendant by a deed 
making no reference to restrictions. In a suit in equity to enjoin the 
defendant from selling the lot without imposing the same restrictions 
contained in plaintiff’s deed, it was held that the defendant’s lot was 
subject to no restrictions for the benefit of plaintiff's lot. 

Mr. Chief Justice Knowlton delivering the opinion of the court said : 
‘*The plaintiff’s contention is that by reason of a sale of certain lots 
by auction, subject to restrictions as to the kind of buildings that might 
be erected upon them and the distance from the line of the street at 
which buildings might be erected, the purchasers acquired the right, 
among themselves and against the vendors who retained other lots, to 
have these restrictions enforced. The plaintiff purchased one of these 
lots, and the defendant’s lot was one that was not then sold but was 
retained and subsequently sold by the vendors. * * * None of 
these deeds in terms purported to give any rights in any other lots. They 
simply restricted the use of the lot granted in the manner described. 
The plaintiff also introduced evidence that the advertisement of the 
auction sale and the announcement of the terms of the sale by the auc- 
tioneer contained a statement that the eight lots would be sold at the 
auction, subject to these restrictions. The vendors were the owners of 
much other land in the vicinity, whose value would be affected by 
putting restrictions on these lots. 

The principal question to be considered may be divided into two 


1 Stone v. Pillsbury, 167 Mass. 382; 2? See Hutchinson v. Thomas, 190 
Welsh Petitioner, 175 Mass. 68; Bos- Pa. St. 242; Inre Fawcett, 42 Ch. D. 
ton Baptist Social Union v. Boston 150; Clark v. Devoe, 124 N. Y. 120. 
University, 183 Mass. 202. 8 185 Mass. 607. 
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parts: first, did the auction sale give the purchasers rights among 
themselves, respectively, to have the restrictions enforced for their 
benefit; secondly, if it did, did their rights also extend to the lots 
which were retained by the vendors, and did the record give construc- 
tive notice of these rights to subsequent purchasers? 

‘* If the lots had all been sold according to the terms of the sale and 
deeds made accordingly, the facts would have justified, if not required, 
a finding that there was a general scheme of improvement in the divi- 
sion of the land into lots and the sale of them with restrictions, which 
was intended to give to every purchaser the benefit of the restric. 
tions." 

** There is good ground for contending that, after a sale upon such 
terms, at which some of the lots were retained by the vendor, a pur- 
chaser would have a right to insist that his deed should contain a stipula- 
tion that the remaining lots should be held and sold subject to the 
same restrictions. Thereby he would acquire an easement in the re- 
maining lots giving him the same rights in regard to their sale as he 
would have in regard to the lots already sold subject to the restric- 
tions.” 


ConstituTiIonAL Law: Siatute in Part INvALID 
Part.— The rule that an unconstitutional part of a statute, when not 
inseparably connected with the other constitutional parts, may be con- 
sidered stricken out, and the remainder upheld, was applied in the case of 
Birch v. Plattsburg,’ decided by the First Division of the Supreme Court 
of Missouri, so as to uphold a levy of taxes on certain property which 
had been included within the corporate limits under a statute‘ provid- 
ing for the extension of the corporate limits of cities of the fourth class, 
and providing that all agricultural or pastoral lands included in such 
extension should be exempt from taxation for city purposes; the clause 
relating to exemption from taxation, which was unconstitutional under 
the Constitution of 1875, Art. X, §§ 6, 7, being separable from the 
remainder of the section. 


1 Parker v. Nightingale, 6 Allen, 
341; Hans v. Bigelow, 155 Mass. 341; 
Jackson v. Stevenson, 156 Mass. 496, 
501; Nottingham Patent Brick & Tile 
Co. v. Butler, 15 Q. B. D. 261, 269; s. c. 
16 Q. B. D. 778, 784; Colleris v. Castle, 
36 Ch. D. 243; In re Birmingham & 


Dist. Land Co. [1893] 1Ch. 342, 346, 
349; Tallmadge v. East River Bank, 26 
N. Y. 105. 

2In re Birmingham & District 
Land Co. [1893] 1 Ch, 342, 346, 349. 

8 79 S. W. Rep. 475. 

* Mo. Rev. Stat. 1889, § 1580. 
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ConstituTIONAL Law: Procepure — Verpict sy Nine JuRoRs IN 
Crviz Case. —In the case Roenfeldt v. St. Louis &c. R. Co.,' decided 
by the Supreme Court of Missouri, the defendant contended that, since 
the action had been begun and the issues joined prior to the adoption 
of a constitutional amendment authorizing a verdict by nine of a jury in 
a civil case, the cause could be tried only under the mode of procedure 
existing at the time the action was brought or the issues were joined. 
The court, after stating that there was no question in Missouri as to the 
constitutionality of such a law,? disposed of the defendant’s objection 
in the following language : — 


No one has a vested right to have his cause tried by any particular mode of 
procedure. The State has the sovereign power to prescribe the mode of trying 
causes in its courts, and to alter the same from time to time as it may see fit. 
If the}mode is prescribed by an act of the General Assembly, it may be changed 
by an act of the General Assembly; if it is prescribed by the Constitution, it 
may be changed by the power which makes the Constitution. The learned 
counsel for appellant have advanced no argument in support of the proposition, 
and for that reason we are satisfied there is no argument to support it. 


ConsTITUTIONAL Law: RETROACTIVE STATUTE ATTEMPTING TO CONFER 


Power TO Mopiry Provision ror ALtimony.— A provision for alimony 
in a judgment granting a divorce, which cannot be changed under exist- 
ing laws, is held, in Livingston v. Livingston,® to be a vested right which 
cannot be impaired by a subsequent statute conferring power upon the 
courts to modify it. 


InguncTion: Recerver ILLteGatty Appointep sy State Court To 
Enrorce Irs Own Jupement — INTERVENTION BY Feperat Court.— 
Although a receiver has been illegally appointed by a State court in 
excess of its jurisdiction to aid the enforcement of its own judgment, it 
is held in Phelps v. Mutual Reserve Fund Life Asso.,4 that he cannot be 
enjoined from acting by a United States Circuit Court, being protected 
by U.S. Rev. Stat., § 720, forbidding an injunction by any Federal 
court to stay proceedings in any State court, except when authorized 
by any law relating to proceedings in bankruptcy. 


1798S. W. Rep. 706. 3173 N.Y. 877; 8. c. 61 L. R. A. 
2 Citing Gabbert v. Railroad Co., 800; 66 N. E. Rep. 123. 
171 Mo, 84; s.c. 70 S. W. Rep. 891. 4 112 Fed. Rep. 453; s. c. 50 C. C. A. 
339; 61 L. R. A. 717. 
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Homesteap: oN Execution — Insunction To Restrain — 
Martrer in Dispute.—The matter in dispute in an injunction suit 
brought to restrain the seizure of a homestead on execution is held, in 
Speyrer v. Miller, to be the homestead, and not the amount of the 
judgment sought to be executed. 


NEGLIGENCE: PROXIMATE AND Remote Cause — 
inc a ‘‘ Live’? Erectrric Wire. — In the case of Elliott v. Alleghany 
County Light Co.,? the Supreme Court of Pennsylvania had before it 

the question of proximate and remote cause, in an action which had 
been brought by a painter to recover damages for injuries received, 
upon a state of evidence showing that he fell from a ladder and clutched 
at a ‘‘ live’’ electric wire, and was shocked thereby. The court held that 
he was not entitled to recover damages from the electric light company, 
which had left the wire uninsulated, since the fall from the ladder was 
the proximate cause of his injury and the fact of the wire being unin- 
sulated the remote cause. The court said: — 


It is undisputed that the defendant was in nowise responsible for the slip- - 
ping of the ladder, which was the originating cause of the plaintiff’s fall. It 
would be speculative in the extreme to attempt to differentiate between the 
extent of the injury which he did receive and that which he would probably 
have received if he had not come in contact with the electric light wire in the 
course of his fall. Itis quite possible that the wire helped to break the fall, 
and thus lessen the extent of the injury. But even if the presence of the wire, 
in the condition in which it was, made the consequences of the fall more seri- 
ous, yet it did not bring about the accident, nor was it in any sense the efficient 
responsible cause of the injury. 

It was the duty of the learned trial judge, upon the admitted facts of this 
case, to determine the question of proximate cause, and he was right in re- 
fusing to submit it to the jury. 


Construction oF: ‘‘Survivinc BrorHers SIsTERS’’ — 
Girt Over. — In the case of Inderwick v. Tatchell, recently determined 
in the House of Lords,* it appeared that a testator by his will devised 
certain specific properties to each of his children, and directed that, in 


1 108 La. 204; s. c. 32 South. Rep. the enforcement of liens or claims 
524; 61L.R. A. 781, and note discuss- against specific property. 
ing the other cases as to amount in 2 54 Atl. Rep. 278. 
dispute in case of injunction against 3 Reported 88 L. T. Rep. 399. 
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the event of any or either of his children dying without leaving children 
or a child respectively entitled to their, his, or her share under his will, 
then the respective share or shares of such child or children, both 
original and accruing, should go to and be divided amongst ‘* his, her, 
or their then surviving brothers and sisters’’ if more than one in equal 
shares for their respective lives, and afterwards to and amongst their 
respective children, and if there should be byt one such surviving 
brother or sister, then to him or her absolutely. It was held, affirming 
the judgment of the court below,! that the words ‘‘ surviving brothers 
and sisters’’ did not include the children of a deceased brother or 
sister, who had died after the death of the testator, leaving children. 


AssauLT: an Attempt to Kiss Does Nor ConstiTuTEe 
Assau_t. — In the case of Fuller v. State? the Court of Criminal Appeals 
of Texas decided that merely to make an osculatory motion toward a 
young lady, throwing a ‘‘ kiss sign’’ at her, that is, puckering his 
lips and smacking them, when there is a gulf between the two con- 
sisting of a table which keeps them three or four feet apart — ‘* thou 
art so near and yet so far,’’ —is not an assault in point of law, but is 


a mere solicitation, since it is not accompanied with a present ability 
to commit a battery. 


Bankruptcy: Burtpine anp Loan Association Not SusJect To Pro- 
visions OF Bankrupt Act RevatinG To Invo_uNTARY BANKRUPTCY.— 
In the case of In re New York Building & Loan Banking Co.,* decided 
by the District Court for the Southern District of New York, and 
heard before Mr. District Judge Hott, it was held, as stated in the 
syllabus of the case in the Federal Reporter, that: — 


A building and loan association organized to accumulate a fund from contri- 
butions of its members, from which loans were to be made to assist members 
in purchase of real estate, the profits of which business were divided among its 
members, is not a corporation engaged principally in trading or mercantile 
pursuits, and therefore cannot be adjudged an involuntary bankrupt, within 
Bankrupt Act 1898, limiting corporations which may be forced into bankruptcy 
to such as are engaged principally in manufacturing, trading, printing 
publishing, mining, or mercantile pursuits. 


1 The case below is reported 85 L. 2 72S. W. Rep. 184. 
T. Rep. 432; (1901) 2 Ch. 738. 8 127 Fed. Rep. 471. 
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No direct decision that a building and loan association cannot be put 
into bankruptcy was called to the attention of the learned judge, but 
he based his decision upon the authority of analogous cases cited 
below, holding that the classes of corporations named are not subject 
to the provisions of the act.' 

And, the association in question being a New York corporation, the 
court took into special consideration the fact that by the law of that 
State building and loan associations are ranked as moneyed corpora- 
tions, and are made subject to the supervision of the banking depart- 
ment, the law relating to them being included in the general banking 
law. The petition to adjudge the association a bankrupt was therefore 
dismissed on its merits. 


Coprricut: Pusiications—Lawrut Use. —In the case of Dun v. 
International Mercantile Agency,” heard in the United States Circuit 
Court for the Southern District of New York before Mr. Circuit Judge 
LacomBe, the question arose on a motion for a preliminary injunction 
whether the use by the defendant of the plaintiff’s credit-rating book 


1 Re Cameron &c. Ins. Co., 96 Fed. 
Rep. 756 (a mutual fire insurance com- 
pany); Re Tontine Surety Co., 116 
Fed. Rep. 401 (a tontine insurance 
company); Re Surety &c. Co., 121 
Fed. Rep. 73; s. c. 56C. C. A. 654 (a 
company organized to buy and sell 
stocks, bonds, and securities); Re 
Philadelphia &c. Co., 114 Fed. Rep. 
403 (a common carrier of persons and 
property); Re H. J. Quimby &c. Co., 
121 Fed. Rep. 139 (same) ; Re New York 
&c. Water Co., 98 Fed. Rep. 711 (a 
water-supply company); Re Oriental 
Society, 104 Fed. Rep. 975 (a company 
organized to give theatrical perform- 
ances); Re Chesapeake Oyster &c. 
Co., 112 Fed. Rep. 960 (a company 
carrying on the business of a restaurant 
and saloon); Re Fulton Club, 113 
Fed. Rep. 997 (a social club); Re Par- 
melee Library, 120 Fed. Rep. 235; s. c. 
56 C. C. A. 583 (a public circulating 
library); Re White Star Laundry Co., 


117 Fed. Rep. 570 (a laundry com- 
pany). The court cites three cases as 
seemingly tothe contrary: Re Mutual 
Mercantile Agency, 111 Fed. Rep. 152 
(a mercantile agency held to be en- 
gaged principally in trading); Re San 
Gabriel Sanitorium Co., 95 Fed. Rep. 
271 (corporation maintaining private 
hospital for consumptives held to bea 
trader); Re Morton Boarding Stables, 
108 Fed. Rep. 791 (corporation con- 
ducting boarding-stables held to be a 
trader). But the court points out that 
in the first of these cases the alleged 
bankrupt had consented in writing 
to be adjudged a bankrupt, the objec- 
tion being taken by an intervening 
creditor, and the point being but briefly 
considered; and that the other two 
cases have been explicitly disapproved 
in Re White Star Laundry Co., 117 
Fed. Rep. 570, and Re Surety &c. Co., 
121 Fed. Rep. 73; 8. c. 56 C. C. A. 654, 
2127 Fed. Rep. 173. 
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for the purpose of discovering the names of individuals, firms and cor- 
porations engaged in business, to be inserted in a publication which the 
defendant was preparing, was an unfair use of the plaintiff’s book. In 
reply to this question the learned judge said : — 


Had this question been presented to this court a year ago, the answer might 
not improbably have been in the affirmative. Such use of another’s compila- 
tion was approved in Moffatt v. Gill,} but that decision was not controlling here, 
and for reasons assigned in Colliery Engineer Co. v. Ewald,? it was thought 
that its conclusions were harsh and inequitable. Nevertheless, propositions 
which work hardship to the individual are sometimes sustained on grounds of 
public policy, and the opinion of the Court of Appeals of this circuit in Thomp- 
son Co. v. American Law Book Co.,> expressly approves the doctrine of Moffatt 
vy. Gill.4 In view of that decision, which is of course controlling here, injunc- 
tion cannot be granted_upon the undisputed facts. 


Corrricgnt Law: Musicat ComeositTion— UNLICENSED SINGING OF 
Cuorus By ‘‘ Femate ImpersonaTor’’ in Actress Havinc 
Sorte Ricutr to Sine Ir. —A case presenting unusual features was 
that of Bloom & Hamlin v. Nixon,® heard before Mr. District Judge 
McPuerson in the United States Circuit Court for the Eastern District 
of Pennsylvania. It appears that Miss Lotta Faust, a member of a 
theatrical company producing ‘‘ The Wizard of Oz,’’ had ‘‘ made a hit ’’ 
by her rendition of a song entitled ‘‘Sammy.’’ The complainant 
Bloom owned the copyright of the song, and the complainant Hamlin 
was the owner and manager of the show, and had an exclusive license 
to perform and represent the song in public. It appears further that 
Hamlin’s stage director had prepared certain ‘‘ stage business ’’ to be 
used by the singer of the song. This consisted in singling out some 
unfortunate individual in one of the boxes and singing the song to him 
alone, to his great embarrassment and to the amusement of the rest of 
the audience, the chorus-girls appearing after each verse and singing 
the chorus. Those of our readers who can survive the ordeal may get 
a better idea of the performance from a perusal of the first verse and 
chorus of the song, imagining —if they can—the appropriate ‘‘ ges- 
tures, postures, and other resources of the actor’s and of the manager’s 
art,’’ as the learnéd judge described them : — 


1 86 Law T. Rep. 405. 4 Supra. 
2 126 Fed. Rep. 848. 5 125 Fed. Rep. 977. 
3 122 Fed. Rep. 922. 
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Did you ever meet the fellow fine and dandy, 
Wh» can readily dispel your ills and woes? 
Did you ever meet the boy who’s all the candy 
Where’er he goes? 

That’s the very sort of fellow I’m in love with, 
He is all the doffodils of early spring, 

And to me the finest bliss is 

Just to revel in his kisses 

When to him I sing: 


(Chorus) 


“ Sammy, oh, oh, oh, Sammy, 

For you I’m pining when we’re apart; 
Sammy, when you come wooing 

There’s something doing around my heart. 
Sammy, ob, oh, oh, Sammy, 

Can’t live without you, my dream of joy; 
Tell me, oh, oh, oh, tell me, 

You’re only mine, my Sammy boy.’’ 


The fame of Miss Faust’s performance traveled, as these things do, 
and reached the ears of Miss Fay Templeton, who, as a member of 
‘* The Runaways ’’ company, was engaged with great success in imitat- 
ing the peculiarities and characteristics of various well-known actresses. 
Miss Faust did not escape — Miss Templeton added to her performance 
an imitation of Miss Faust singing the chorus of ‘‘Sammy.’’ This was 
preceded in every case by an announcement that it was an imitation of 
Miss Faust’s performance, and that only the chorus would be sung. 
No chorus girls assisted in the imitation. The complainants asked that 
this performance be enjoined, basing their request upon section 4966 of 
the Revised Statutes as amended in 1897,' which imposes a liability in 
damages upon any person ‘‘ publicly performing or representing any 
dramatic or musical composition for which a copyright has been obtained, 
without the consent of the proprietor of said dramatic or musical compo- 
sition,’’ and authorizes such performance to be stopped by injunction. 
The learned judge was of opinion that injunction would not lie under 
the circumstances. After setting out the first verse and chorus of the 
song to ‘‘ exhibit its quality,’’ he continued: — 


As will, no doubt, be observed, this sounds the note of personal emotion 
that is the characteristic of the lyric; and I think counsel are agreed that there 
is nothing dramatic about either the words or the music. Assuming, for 
present purposes, that a lyric is capable of being “* performed or represented ”’ 


13U.S. Comp. St. 1901, p. 3415. 
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in the sense that should be given to those words as they are used by the stat- 
ute, the question remains, is the song in fact being performed or represented? 
In my opinion, the question should be answered in the negative. What is 
being represented are the peculiar actions, gestures, and tones of Miss 
Faust; and these were not copyrighted by the complainant Bloom, and 
could not be, since they were the subsequent device of other minds. It is 
the personality imitated that is the subject of Miss Templeton’s act, modified, 
of course, by her own individuality, and it seems to me that the chorus of the 
song is a mere vehicle for carrying the imitation along. Surely a parody 
would not infringe the copyright of the work parodied, merely because a few 
lines of the original might be textually reproduced. No doubt, the good 
faith of such mimicry is an essential element; and, if it appeared that the 
imitation was a mere attempt to evade the owner’s copyright, the singer 
would properly be prohibited from doing in a roundabout way what could 
not be done direetly. But where, as here, it is clearly established that the 
imitation is in good faith, and that the repetition of the chorus is an inci- 
dent that is due solely to the fact that the stage business and the character- 
istics imitated are inseparably connected with the particular words and music, 
I do not believe that the performance is forbidden either by the letter or 
the spirit of the act of 1897. The owner of the copyright is entitled (upon 
the assumption heretofore stated) to be protected from unauthorized public 
performance or representation of the song, in order that whoever might 
desire to hear ‘‘Sammy’”’ sung in public would be obliged to attend a per- 
formance of The Wizard of Oz; and, as it seems to me, he still has that 
protection. The song is only sung publicly in that extravaganza. Fay 
Templeton does not sing it, she merely imitates the singer; and the interest 
in her own performance is due, not to the song, but to the degree of excel- 
lence of the imitation. This is a distinct and different variety of the histrionic 
art from the singing of songs, dramatic or otherwise, and I do not think that 
the example now before the court has in any way interfered with the legal 
rights of the complainants. 


A preliminary injunction was therefore refused. 


CromnaL Law: Murper —Inpicrment— Name or Victim — 
Variance. — In the case of McCloy v. State,' decided by the Court 
of Criminal Appeals of Texas, the indictment charged the defendant 
with the murder of ‘‘a female baby, light brown in color, about three 
months of age, a better description and the name of the baby being to 
the grand jurors unknown.’’ On the trial, the mother’s name was 
shown to be as alleged in the indictment, Rosa McCloy, and the name 
of the child was shown to be Priscilla. The child’s surname was known 
to the extent that the mother’s name was known, and the evidence 


1 80 S. W. Rep. 524. 
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showed that the name Priscilla could have been easily ascertained by 
the grand jury at the time the indictment was returned. The State did 
not attempt on appeal to account for the failure to allege the name of 
the child. It was held that the variance was fatal to a conviction. 


Statute or Limitations: APPLICATION TO A ForEIGN CORPORATION. — 
In the case of Williams v. Metropolitan Street R. Co.,' decided by the 
Supreme Court of Kansas, the ‘‘ syllabus by the court ’’ is: — 


A foreign corporation is ‘“‘ out of the State,’ within the meaning of section 
21 of the Code, and for that reason cannot avail itself of the statute of limita- 
tions of this State. 


We doubt whether this action was correctly decided. The action 
was for a personal injury which took place on the 15th day of July, 
1894. Ifthe defendant corporation had not been outside the State of 
Kansas during the intervening time, the action would have been barred 
by the statute of limitations of Kansas. A long agreed statement of 
facts shows that the defendant was a Missouri corporation operating 
street railway cars across the interstate boundary, and that about one- 
third of its business was transacted within the State of Kansas, and 
that it operated about 15 miles of its track in that State. It also 
showed that it maintained car barns and offices at a point within that 
State, where it had a division superintendent and an assistant division 
superintendent, both day and night. It also showed that process in 
this particular case was served on the assistant superintendent at the 
office maintained within the State of Kansas at the point named. 
In reaching the conclusion which it did, the court proceeded 
upon the doctrine of an old case decided in that State,? 
where it was held that the personal absence of the debtor from 
the State, even if he retained a residence there at which process against 
him might be served, was sufficient to take the case out of the statute; 
and the court pointed out that this case had been repeatedly re- 
affirmed.* Then the court raked up the old obsolete and discredited 
case of Bank of Augusta v. Earle,* in which Chief Justice Taney 


1 74 Pac. Rep. 600. 35 Pac. 804; Coale v. Campbell, 58 
2 Lane v. National Bank, 6 Kan. 74. Kan. 480, 484; 49 Pac. 604; Investment 
_ 8 Hoggett v. Emmerson, 8 Kan. Co. v. Bergthold, 60 Kan. 813; Pac. 
262; Hall v. Ingle, 28 Kan. 32; Con- 469. 
lonv. Lander, 37 Kan. 431; 15 Pac. 600; 4 13 Pettus (U. S.), 519-588. 
Ament v. Wenthall, 52 Kan. 706; 
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wrote the opinion, holding that a corporation cannot migrate, but must 
remain in the place of its creation. When we all know that many cor- 
porations never see the place of their creation. Then, too, there are 
many tramp corporations under the laws of West Virginia, New Jersey, 
Delaware and other complacent States, operating in Kansas, which 
never had an existence in fact in the State of their creation, or outside 
of Kansas. The object of this exception to the statute of limitations 
was to preventte statute from running when, by reason of the ab- 
sence of the defendant from the State, service of process could not be 
had upon him which would support a judgment in personam. To give 
such a construction to the statute is to hold that a technical non-resi- 
dence, where there was from the day when the cause of action arose 
an actual and continuous residence, such as would have permitted the 
bringing of the action on any day exactly as it was brought within 
the exception to the statute of limitations, is on principle not only 


untenable, but absurd. 


Lire InsuRANCE: AssIGNMENT TO Wire — Ricut To PRocEEDS WHERE 
Houssanp Mourpers Wire — Not Escueatep to Strate. — In the case 
of Box v. Lanier,’ decided by the Supreme Court of Tennessee, it was 
held that the common law rule that the choses in action of a wife 
descend to a surviving husband, does not apply where he makes him- 
self the survivor by feloniously taking her life; hence in such a case 
his legal representatives cannot recover, as against her representatives, 
the proceeds of a life policy owned by her on her husband's life, and 
payable to his executors, administrators, or assigns in case he should 
survive her. The court, speaking through Bearp, C. J., say: — 


It has been well said that there are certain general and fundamental maxim s 
of the common law which control laws as well as contracts. Among these are : 
‘‘No one shall be permitted to profit by his own fraud, or to take advantage of 
his own wrong, or to found any claim upon his own iniquity, or to acquire 
property by his own crime. These maxims are adopted by public policy, and 
have their foundation in universal law administered in all civilized countries.’’ 
These maxims embodied in the common law, and constituting an essential part 
of its warp and woof, are found announced both in text-books and in reported 
cases. Without their recognition and enforcement by the courts, their judg- 
ments would excite the indignation of all right-thinking people. The first of 
these maxims is applied in order to prevent one from taking the benefit of his 
own fraud. Why should not the last be enforced so as to forbid a party receiv - 
ing the fruits of his own crime? 


1798. W. Rep. 1042. 
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The last of these maxims cannot be reconciled with the rule insisted on by 
the administrator of A. E. Justice. This rule, he insists, gives to him as qa 
matter of law the proceeds of this policy. Though steeped in crime, and with- 
out reference to whether the prior death of Mrs. Justice came naturally or was 
the result of the felonious assault of her husband, yet his contention is that the 
policy with its proceeds passed jure mariti to this husband, and upon his death 
to himself as the legal representative. If this be true, it logically follows that, 
if he had killed the wife for the purpose of setting in motion this rule, and 
under it becoming the absolute owner of her choses in action, his common- 
law right would be enforced. Such a result, if essential, we think would 
be a reproach to the jurisprudence of the country, and should arouse the 
legislative conscience to speedy corrective legislation. 

But we do not think that it is essential. The rule in question, though 
statutory in England, is common-law rule of property with us, administered 
by reason of the relation of husband and wife and of the respective rights 
and obligations growing out of this relation. Carried to the length now 
insisted upon, it necessarily encounters, among others, ‘the fundamental 
maxims already referred to that no man shall found a claim upon his own 
iniquity, or acquire property by his own crime. The rule thus contended 
for and these underlying principles of the common law cannot stand together. 
They are utterly irreconcilable if the present contention is sound. But we 
do not think it sound. To the contrary, we are satisfied that the rule and 
these maxims find their consistency in the flexibility of the common law 
and its power of adapting itself to new conditions and new cases. The. 
present is one calling for a limitation on the rule in question, to wit, that 
it shall not apply where it is cailed into being by the crime of the husband. 


The court further held that the application of the above principle had 
intervened between the surviving husband and the property, so that he 
never acquired an estate and forfeited nothing init; hence there was no 
violation of the constitutional provision forbidding forfeiture of an 
estate by reason of afelony. _ 

On a rehearing the court said :— 


Nor do we think that the result of the opinion complained of, in incapacitat- 
ing the surviving husband to take this chose in action because of the homicide, 
is to escheat the property tu the State. Because, unquestionably, if the 
administrator of Justice is not permitted to take the title of the property, it 
became vested in the administrator of Mrs. Justice upon her death, and from 
him passes to the distributees of her estate. Nor is there inequity in this. She 
paid every premium on this policy from the time it was taken out up to her 
death. She was put in possession of it, with the statement made by her hus- 
band that it was taken out for her, and was her property, to be kept alive by her 
with her own money, and she died with it under her dominion. We think that 
every legal and equitable consideration tend to support the claim of her admin- 
istrator, and that, as a matter of right, as well as of sound public policy, the 
proceeds should pass to those of her blood who stood in closest relationship 
with her at the time of her death, to wit, her children, rather than to the repre- 
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sentatives of one whose claim rests alone upon his felonious act. The petition 
is dismissed. 


Witkes, J., dissented on the ground that the policy, if not assigned 
by the assured in his lifetime, passes to his estate, not by descent, but 
by the terms of the policy. He says. among other things :— 


The naked question involved in this case is whether the fact that Mr. 
Justice killed his wife can change the terms of this policy, and the statute which 
provides how the proceeds shall go, not whether he could recover from the 
insurance company. The company has already paid the money to his adminis- 
trator, without contest or question. 

Now, it is true that it shocks the sense of mankind that a person shall become 
a beneficiary or hasten a beneficial interest by means of the crime of murder. 
It may be that the legislature should provide against such a contingency, but 
Iam of the opinion the courts cannot doso. * * * 

But it is evident that no such great outrage upon our|sense of natural justice 
can result from allowing the law to take its course in this case as is intimated 
in the opinion of the majority. 

Mr. Justice, the murderer, is not suing in this case, and he can in no event 
be benefited personally by the proceeds of this policy. He has eliminated him- 
self from the whole transaction by his own suicide. The proceeds of the policy 
do not go to him. They go to his administrator, to his next of kin, or, in 
default of next of kin, under the statute, to his creditors. Neither the next of 
kin nor the creditors were “ particeps criminis ’’ with him in the commission 
of his crime, and in thereby bringing the policy to maturity. There is no 
ground, in law or morals, why they should be punished for his criminal act. 
Their hands are not stained with the blood of Mrs. Justice. They should not 
be punished for her death. In this connection, it may be well to remark, also, 
that Mr. Justice did not kill his wife to obtain the insurance. No such thought 
wasin his mind. Hekilled her in sheer reckless, it may be insane, desperation 
over her attempt to procurea divorce. * * * 

In the opinion of the majority it is asked if it can be successfully contended 
that a claim resting upon a felonious act, which might have been resisted by 
the insurance company, had acquired more vigor and more virtue when it is 
asserted by the murderer’s representatives, to the proceeds of the policy. 
We answer that we think such a contention is not only entirely tenable, but 
wholly legal and logical. It is not the case of the murderer taking the fruits 
of his own crime. The administrator does not hold under the murderer, nor 
for his benefit. He holds under the terms of the policy, and for the benefit of 
the next of kin or creditors of the assured, who are not, or should not be, in 
apy way affected by the crime of the assured. The right to the proceeds does 
not come to the administrators or next of kin of creditors through any assign- 
ment of the murderer, or any descent from him, but solely under the terms of 
the policy, and the statute applicable thereto. They do not take and do not 
hold under the murderer, but under the policy, and are innocent of all crime 
and all bad faith. 

To hold, with the majority is, in truth, to visit upon the children the 
iniquities of the father, which human law does not do, whatever may be the 
rule of the divine law. * * * 
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The husband is not a party to this suit. His next of kin and creditors are 
the persons who are interested. Upon what princfple can they be punished 
for the crime of Mr. Justice? 

The law cast the title to the property upon him, whether by statute or 
common law. It vested in him and can only be divested out of him by declar. 
ing it forfeited in the hands of his innocent representatives. 


CarrRieRs OF Pass—eNGERS— Duty oF CARRIER TO PROTECT His Pas- 
SENGER FROM THREATENED INJURY BY DisORDERLY PeERsons. — In the 


case of Spangler v. St. Joseph &c. R. Co.,! the ‘syllabus by the 
court,’’ is as follows: — 


It is the duty of a railroad company to exercise the strictest diligence to pro- 
tect passengers upon its trains from the misconduct and assault of fellow-pas- 
sengers, not only while such fellow-passengers remain on the train, but also 
after they have alighted therefrom at the station of their destination, whenever 
the company knows of the threatened injury, or reasonably might have antici- 
pated that under all the circumstances it would occur. 


The opinion of the court is written by Mr. Justice Burcu. He states 
the facts of this unique and interesting case as follows : — 


Among the many restless rushings to and fro of fretful man upon the earth 
was a Sunday excursion in July, 1901, from St. Joseph to Excelsior Springs, 
Mo., and return, conducted by the St. Joseph & Grand Island Railway Com- 
pany. The little town of Gower, located some fourteen miles from St. Joseph, 
contributed eight or ten young men to the ferment of the teeming train. The 
schedule gave the day to the excursionists at the Springs. On the return 
homeward in the evening it soon became distressingly apparent that the Gower 
boys had abused their holiday into a drunken spree. Hilarity was presently 
succeeded by effrontery, which readily descended to vulgarity, and tended con- 
stantly to reach the pitch of maudlin fuss and quarrel. They surged back and 
forth along the aisles of the cars with swagger and oath and a hubbub of babble 
and a fanfaronade of clubs they had cut for canes, corrupting the air with the 
fumes of liquor and of cigarettes, hectoring men and insulting women, entirely 
beyond the endurance of rasped nerves ard galled sensibilities of the decent 
people on the train. Some of the passengers were intimidated and made afraid. 
Many protests and appeals were made to the trainmen, whose efforts to preserve 
order were quite feeble. Passengers themselves remonstrated with the young 
men, and one of them, after witnessing an indignity to a young woman, collared 
a rowdy, and took him out of the car. Because the St. Joseph passengers in- 
terfered with the prerogative of the Gower boys to be vulgar end vicious and 
vile, the latter became incensed, and turned their distempered thoughts to the 
subject of revenge. They cursed the St. Joseph people, and swore they would 
get even when they got off the train at Gower. Many persons in many parts 


1 74 Pac. Rep. 
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of the train heard these threats, and heard them repeated many times. They 
kept saying they would fix the St. Joe people when they got off at Gower; 
they would even up with the St. Joe people; they would have revenge on the 
St. Joe people when they got off the train. This threatening talk continued 
for 3 long time before the town of Gower was reached. The train officials 
frequently passed by while it was going on. One man who went through the 
train with the conductor heard it, and many men and women heard it in the 
presence of the conductor. Upon its arrival at Gower the train had stopped 
but a moment until these threats were being carried out. No sooner had the 
Gower party alighted, than some of them assailed the persons who remained 
upon the train with a fusilide of cinders and gravel and dirt thrown through 
the open windows, and which, scattering, beat noisily against the outside of 
the cars. Men and women suffered alike, and one gentleman was struck on 
the side of the head with a rock. Others of the ruffians walked forward and 
back, ramming their rude canes into the car and punching the passengers. As 
he did so one of them ejaculated, ‘‘ How do you like that?’’ While this was 
going on, one of the two conductors in charge«of the excursion assisted the 
passengers to alight, and then walked to the forward end of the train, where 
the other conductor was found reading orders to the engineer. As the train 
started, both conductors stepped on the steps at the front end of the first pas- 
senger car, wherethey remained until a switch had been passed and closed, and 
then they went inside the car. This constituted the sum total of their watch- 
fulness over the human beings in their care. As passengers on the train that 
night were Ada Spangler, a maiden of 17 years, and her escort, Joseph Manon. 
Their homes were in St. Joseph. They occupied a seat together in the forward 
part of the second passenger coach from the engine, and, though certain ugly 
circumstances of the turmoil of that night had transpired near them, they had 
not become involved in it themselves. The air was pleasanter near the window, 
and she sat on that side of the seat. It was nearing 10 o’clock when they ap- 
proached Gower, and she had been leaning her head upon an improvised pillow 
he had made for her, but had not been asleep. At Gower they were both sit- 
ting upright, and while the train was standing still heard the storm of cinders 
and gravel striking against the side of the car. During the confusion, one of 
the Gower boys came to their open window, and thrust his club cane through 
it, striking her in the breast, and causing her to cry out ‘“‘Oh!’’ Mr. Manon 
immediately closed the window, and just after the train had started a heavy 
iron burr from off a bolt, hurled by the hand of one, who dropped his cane to 
do so, came crashing through the glass and struck her in the eye. She fell 
forward, and as he caught her, all limp aud apparently unconscious, and en- 
deavored to support her head with his arm, the fluid portions of her eye ran 
out upon his hand. Upon the trial of an action for damages brought against 
the railroad company for this injury a demurrer to evidence from which the 
foregoing facts are gleaned was sustained, and Miss Spangler brings the case 
here for review. 


After stating the well-known rule which imposes upon the carrier of 
passengers the highest degree of practicable care and exertion to the 
end of protecting its passengers from the violence of fellow- passengers, 
and citing some of the applicatory authorities, the learned judge con- 
cludes as follows :— 
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Such being the law applicable to the facts, the question remains whether or 
not the facts disclosed were sufficient to entitle the plaintiff to the verdict of a 
jury uponthem. A critical analysis of{the testimony is not necessary. From 
the evidence relating to the character, condition, and conduct of the young men 
it is reasonable to conclude that some depredation was to be committed upon 
the St. Joseph passengers at Gower. It is fairly inferable that the conductor 
kuew, or should have known, of this danger, and hence that he should have 
exercised the highest vigilance and diligence to subvert it; that he failed to 
employ to that end any of the means at his command; and that the plaintiff's 
injury was the result of his negligence. 


Street Rar_roaps: Running Down TReEspassER oN Track — Use 
or Track By Pusiic. — The Supreme Court of Missouri have recently 
held, in the case of Fearons v. Kansas City &c. R. Co.,' that a street- 
railway company which knows that the public have for five years or 
more been in the habit of passing through a tunnel occupied by the 
company’s tracks, though in spite of a warning posted at each end of 
the tunnel, and fails to keep a reasonable lookout to discover such per- 
sons in time to avoid injuring them, in consequence of which such a 
trespasser is run down and killed, is guilty of actionable negligence. 
The court make the distinction that where, in such a case, there is 
nothing in the surrounding circumstances to warn the company that 
they may not rely upon the presumption of a clear track, then it is 
liable, to a trespasser for injuries only in the event that they have been 
wantonly or willfully inflicted after discovering his peril. On the other 
hand, where there are circumstances which would lead a reasonably 
prudent man to anticipate the presence of trespassers on the track, 
then the company, through its engineer or motorman, must exercise 
reasonable care to the end of discovering and preventing injuries to 
such persons. This decision is in line with previous decisions of that 
State, as well as others.2 Authority is not unanimous, however, to the 
effect that a railway company rests under a higher duty of care toward 
trespassers under such circumstances than it does toward any other 
traspasser. Other cases hold that bare toleration, without attempting 
actively to prevent such use of its track, will not be enough to impose 
on the company any higher degree of care than that ordinarily owed 
to trespassers or bare licensees.* 


1798. W. Rep. 394. 3 See 2 Thomp. Neg. (2d ed.), 
2 See 2 Thomp. Neg. (2d ed.), § 1722, 1837. 
§§ 1724-1726, 1838. 
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LaNDLorD AND Tenant: Destruction oF By Fire — 
LiaBiLity FoR Rent For ReMAInDER oF Term. — The case of Nashville 
&c. R. Co. v. Heikens,' decided by the Supreme Court of Tennessee, 
was an action against the railway company for damages for the burn- 
ing of a mill and its equipment, owned by the plaintiff, but leased to 
a third person, the lease not having expired at the time of the fire. 
The jury were instructed that the plaintiff could recover for ‘‘ the value 
of the mill, engine, and boiler and whatever equipment was contained 
in the mill at the time it was destroyed by fire.’’ The railway com- 
pany contended that, as the lease had not expired, there were two 
interests in the property — one that of the lessee, the other the interest 
of the reversioner, the owner in fee of the property; that each had a 
right to sue for an injury to his interest, but neither had a right to sue 
for an injury to the interest of the other; and in an action by the rever- 
sioner for an injury to his interest, the judge could not lawfully instruct 
the jury to allow damages for the injuries inflicted on the whole 
interest. 

The Supreme Court sustained the contention that the two interests 
still existed, saying by Nem, J. : — 

The current of authority is almost without exception that, where a build- 
ing is rented without any language indicating that only the building itself is 
leased, as distinguished itself from the subjacent land, both the building 
and the land pass under the lease, and a destruction of the building will not 


end the lease, but that the lease will continue to the end of the term, and 
the lessee is liable for the rent up to the expiration of such term.” 


It then cited the authorities to the effect that neither could recover 
for an injury to the interest of the other, and held that it was error to 
allow a recovery for the total value of the mill and equipment, but the 
value of the leasehold interest should have been found by the jury and 
deducted from the total valuation of the mill. 


Prison Recorps: BERTILLON MEASUREMENTS AND PHOTOGRAPHS — 
Action ror Line, — Manpamus Rervusep. — Roland B. Molineaux, who 
was acquitted at a second trial upon the charge of murder, made ap- 
plication to the Supreme Court of New York for a writ of mandamus 


179 S. W. Rep. 1038. Baxt. (Tenn.) 378; Hicks v. Parham, 
2 Citing Banks v. White, 1 Sneed 3 Hayw. (Tenn.) 225; s. c. 9 Am. Dec. 
(Tenn.), 618; Hibbard v. Newman, 2 745. 
Baxt. (Tenn.) 285; McNairy v. Hicks, 3 
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to compel Cornelius V. Collins, superintendent of the prisons of New 
York, to surrender certain measurements and photographs taken of the 
relator while incarcerated as a State convict after his conviction at the 
first trial. The photographs and measurements were taken in accord. 
ance with the Bertillon system, and were made with full sanction of 
law, and are a part of the prison records. The Supreme Court at 
special term in Renesselaer County refused to grant the writ. The 
court holds that these photographs and measurements, like other prison 
records, are no more harmful to the reputation and character of the 
relator than are the original information, the indictment, the minutes 
of the court, the verdict, the record on appeal and all other papers and 
matters relating to the trial. No duty is imposed by statute upon the 
superintendent of prisons to surrender them, there being no law re- 
quiring the surrender of the records of the prisoner upon a reversal of 
the conviction; that an attempt to wipe out the record of a criminal 
conviction upon a reversal of the verdict and an acquittal of the pris- 
oner would be a public inconvenience, if not an impossibility. The 
opinion, written by Mr. Justice Howarp, is sound and founded in good 
reason, notwithstanding numerous adverse criticisms of a sentimental 
flavor which have appeared in the public press and in several respect- 
able law journals.” 


Norice: Sent sy TELEGRAPH — SurFicirency.— A message contain- 
ing a notice of the sanction of a writ of certiorari, and of the time and 
place of hearing, signed by the plaintiff in certiorari, or by another as 
his attorney, and sent by telegraph and properly delivered in writing, 
is held, in Western U. Teleg. Co. v. Bailey,* to be a sufficient notice. 


Lire Insurance: CHANGE OF BENEFICIARY — REFUSAL OF ORIGINAL 
BENEFICIARY TO SURRENDER OLD CERTIFICATE — RIGHT TO BENEFITS. — 
Failure to effect a change of beneficiary in a mutual benefit certificate, . 
because of refusal of the one in whose favor it was issued to surrender 
the old one, is held, in Lahey v. Lahey,‘ not to give the original bene- 


1 In re Molineaux, 88 N. Y. Supp. 3 115 Ga. 725; s. c. 42 S. E. Rep. 89; 
943. 61 L. R. A. 933, and note considering 
2 See Central Law Journal, Oct. 2, the other cases as to validity of notice 
1908, Vol. 57, p. 261; Harvard Law _ sent by telegraph. 
Review, December, 1903, Vol. 17, p. 4174 N. Y. 146; s.c. 61 L. R. A. 
142. 791; 66 Ni E. Rep. 670. 
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ficiary any right to the proceeds as against the claim of the one in 
whose favor the new certificate was to be issued, where by statute and 
the rules of the society there is an absolute right to make the change, 
and everything required by the rules is done except the surrender of 
the old certificate. 


CriminaL Law: Rarpe— Marriace. — Procuring a woman’s 
consent to sexual intercourse by means of a sham marriage is held, in 
Lee v. State,! to constitute rape, under statutes defining rape as carnal 
knowledge of a woman without her consent, obtained by force or 
fraud. 


Tort: SeveraL Tort Feasors — SETTLEMENT wITH Part — 
Errect as TO OTHER Tort Freasors. — A settlement with part of sev- 
eral joint tort feasors which expressly reserves the right to pursue the 
others is held in Gilbert v. Finch,? not to be technically a release which 
will discharge the other tort feasors from liability. 


Cuitp Lasor: VioLaTion or STaTUTE PROHIBITING Is EvIDENCE OF 
Neeuicence. — Violation of a statute forbidding the employment in 
factories of children of a certain age, is held, in Marino v. Lehmaier,* 
to be evidence of negligence which will support a civil action for in- 
juries resulting therefrom, although It is punishable under the statute 
as a misdemeanor. 


SratuTe oF Limitations: Opentnc Ur Derautt JupGMmeEnt To Let In 
Derense or. — The defense of the statute of limitations is held, in 
Wheeler v. Castor,‘ to be a meritorious one which will justify the open- 
ing of the judgment taken by excusable default in order to let in such 
defense. 


1 43 Tex. Crim. App. 285; s. c. 61- 411 N. D. 347; 8. c. 92 N. W. Rep. 
L. R. A. 904; 64S. W. Rep. 1047. 381; 61 L. R. A. 746, and note on 
2178 N. Y. 455; s. c.61 L. R. A. the right to open default judgment to 
807; 66 N. E. Rep. 133. d let in defense of statute of limita- 
$1738 N.Y. 680; s.c. 61 L. R.A. tions. 
811; 66N. E. Rep. 572. 
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ComMeERcIAL Paper: Bitt or Excuance — Notice or PRoTEst 10 
DRAWER WHO Has ASSIGNED FOR BEneFit or CrepiTors. — Notice of 
protest of a bill of exchange, to a drawer who has executed an assign- 
ment for benefit of creditors, is held, in Taylor v. Citizens’ Savings 
Bank, to be sufficient to bind its estate in the hands of the assignee, 


LANDLORD AND TENANT: FAILURE OF LANDLORD TO MAKE PRomiIsEp 
Repairs — Injury To Member or Tenant’s Famity. — Mere failure of 
a landlord to comply with his agreement to make repairs on the leased 
premises is held, in Thompson v. Clemens,’ not to render him liable 


for personal injuries suffered by a member of the tenant’s family 
because of want of repair. : 


Lire InsurANCE: Poticy For BENEFIT OF CHILDREN OF INSURED — 
ArtTerR-Born CHILDREN OF SUBSEQUENT MarriaGe. — After-born chil- 
dren of a subsequent marriage are held, in Scull v. “tna Life Ins. 
Co.,° to be entitled to share in the benefit of a policy of life insurance 
taken for the benefit of the children of the insured. 


LanpLorp AND TENANT: Option TO Renew Lease — LanpLorp 
MAKING IMPROVEMENTS ON STRENGTH OF REPRESENTATIONS BY ’s 
AGENT THAT LEASE WILL BE RENEWED. — An option to renew a lease in 
accordance with the terms of the instrument giving the lessee the priv- 
‘ilege of renewal is held, in Andrews v. Marshall Creamery Co.,* to be 
exercised, so as to be binding on the lessee, by the statement of his 
authorized agent, shortly before the expiration of the term, that the 
lease will be renewed, on the faith of which the landlord makes im- 
provements which he is under no obligations to make, followed by the 
assurance of the agent of intention to remain, and that no written 


renewal is necessary, when pressed for such writing after the expiration 
of the term and while the lessee is still in possession. 


1110 Ky. 84; s.c. 22 Ky. L. Rep. 296 Md. 196; s.c. 60 L. R. A. 
1560; 60 8. W. Rep. 927; 61 L. R. A. 580; 53 Atl. Rep. 919. 

900, and note collating the other cases 5 132 N. C. 30;. s. c. 60 L. R.A. 
as to whom notice of protest ornon- 615; 43 8. E. Rep. 504. 

payment should be given to after ap- ‘4118 Iowa, 595; s. c. 60 L, R. A. 
pointment of receiver, assignee, or 399; 92 N. W. Rep. 706. 

other representative of insolvent. 
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LANDLORD AND TENANT: FarLure TO Keer UNRENTED PoRTION OF 
Burtpinc Repark — Insury To Property or Tenant. — A landlord 
who leases a building in separate sections is held, in Kuhn v. Sol. 
Heavenrich Co.,' to be under no implied obligation to keep the portion 
remaining in his possession in repair, so that damages resulting to prop- 
erty through breach of it can be set up as a counterclaim in an action 
for rent. 


Hicuways: ADDITIONAL SERVITUDE — TEMPORARY DESTRUCTION OF 
Access To ABUTTING Property Evevatinc Roappep or 
roaD. —-'Temporary occupation of a highway with rails, by a railroad 
company, for its convenience while elevating its roadbed to abolish a 
grade crossing over a highway, is held, in McKeon v. New York &c. 
R. Co.” to entitle the abutting owner whose access to and from his 
property is thereby destroyed, to compensation. 


Marriep Woman: Ricut To Form PARTNERSHIP WITH — 
The right of a woman to enter into a partnership agreement with her 
husband, under statutory authority to acquire, own, and dispose of 


property to the same extent as her husband may do, and to make con- 
tracts and incur liabilities to the same extent as if unmarried, is sus- 
tained in Hoaglin v. Henderson.® 


Crmunat Law: Wire’s Lanp To 
Resipe THERE AFTER SHE HAS Lert Him anp Forsippen Him To 
Enter. — The right to prosecute a man for criminal trespass in enter- 
ing upon his wife’s land with intent to make his residence there is de- 
nied, in State v. Jones,‘ although she has left him and removed from 
the premises upon good grounds, for believing that he has been guilty 
of adultery, and has forbidden him again to enter upon them, and the 
Constitution provides that property shall be and remain her sole and 
separate estate. 


1115 Wis. 447; s. c. 60 L. R. A. 3 119 Lowa, 720; s. c. 94 N. W. Rep. 
585; 91 N. W. Rep. 994. 247; 61 L. R. A. 756, 

2 75 Conn. 348; s.c. 61 L. R. A. 7380; 4182 N. C. 1043; s.c. 61 L.R. A. 
58 Atl. Rep. 656. 777; 43 S. E. Rep. 939. 
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Deep: Va.tipirr— Privy Examination oF Marriep Woman — 
Law oF PLACE WHERE Lanp 1s Locatep Governs. — The law of the 
place where the land is located, respecting the privy examination of a 
married woman, and not that of her residence, is held in Smith y, 


Ingram,' to govern in determining the validity of her deed of real 
estate. 


Contracts: FaILuRE TO READ BEFORE SIGNING, WHEN Not Grounps 
ror Avorpance. — The case of New York &c. R. Co. v. Difendaffer,? 
decided by the United States Circuit Court of Appeals for the Seventh 
Circuit, holds that the mere failure of a person, on entering the em- 
ployment of the Pullman Company as porter on one of its sleeping-cars, 
to read the contract which he was required to sign, containing a pro- 
vision that he assumed all risks of injury incident to such employment, 
does not afford ground for his avoidance of such provision, in the 
absence of any evidence of fraud or misrepresentation. 


Corporations: AssUMPTION OF MORTGAGE ON 
FERRED TO CoRPORATIONS BY DrrRECTOR— TREASURER OsrTaininG Ex- 
TENSION OF oF PaymentT— Director not DiscHARGED FROM 
Liasitity. — A director of the corporation who has transferred mort- 
gaged property to it upon its agreement to assume and pay the 
mortgage is held, in Franklin Sav. Bank v. Cochrane,’ not to consent 
to a negotiation by the treasurer of an extension of the time of pay- 
ment, so as not to be discharged thereby by permitting the treasurer 


to act on behalf of the corporation in the management of its fiscal 
affairs. 


LiseL: PriviLEGeED COMMUNICATION — PUBLICATION BY Com- 
PANY OF Reason FOR DiscHarGineG Emptoy£é. — The publication, after 
due investigation by a railroad company, that the reason for dis- 
charging an employé was that he had made statements which had been 
proved to be untrue, to the effect that one officer of the company had 
cast reflections upon the female ancestry of another officer is held, in 
Brown v. Norfolk &c. R. Co.,4 to be privileged, and not to be sufficient 
to sustain an action for libel unless it was inspired by malice. 


1182 N. C. 989; s. c. 61 L. R.A. 
878; 44 S. E. Rep. 643. 
2 125 Fed. Rep. 893. 


3 182 Mass. 586; s. c. 61 L. R. A. 
760; 66 N. E. Rep. 200. 


4 100 Va. 619; s. c. 60 L. R. A. 472; 
42 S. E. Rep. 664. 
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Convicts: Rigut to Work in Private Gancs ConrROLLED BY 
Private Persons. — The right to work convicts in private chain gangs 
controlled by private individuals is denied in Simmons v. Georgia Iron 
&c. Co.,1 and a convict confined on such a chain gang is held to be 
entitled to be released from the custody of the individuals controlling 
it and remanded to the custody of the authorities lawfully entitled 
thereto. 


Lorrery: ContripuTion To Common Funp — PREFERENCE IN DistTRIBU- 
TION DEPENDING ON CHance. — A scheme whereby a common fund is to 
be produced by the contributions of various parties, and afterwards 
distributed among the parties contributing thereto, and a valuable 
preference or privilege in the distribution thereof is made to de- 
pend upon chance, is held, in State v. Aitken,’ to be a lottery. 


REFERENCE: Finpincs oF SpeciaL Master Not Binpinc on Court. — 
In the case of Terry v. Naylor,’ decided by the United States Circuit 
Court for the Eastern District of North Carolina, it is held that a 
special master to whom is referred a question of damages in an action 
at law, is appointed in aid of the court, which is not bound by his find- 
ings, although no exceptions are filed thereto. 


DamaGes: Injury or Disease ResuLtiInG FROM FRIGHT 
or Nervous SHock — Proximate Cause. —In Sanderson v. Northern 
Pac R. Co.,‘ it isheld that fright, though resulting in physical injury, 
gives no right to recovery of damages, in the absence of contempora- 
neous injury to the plaintiff, unless the fright is the proximate result of 
a legal wrong against the plaintiff by the defendant. In Watkins v. 
Kaolin Man. Co.,° it is held that physical injury or disease resulting 
from fright or nervous shock caused by negligent acts, where such 
result might with reasonable certainty have been anticipated, or the 
negligence was gross, gives a right of action for damages. 


1 117 Ga. 305; s.c. 61 L. R A. 739; 3 125 Fed. Rep. 804. 
43 S. E. Rep. 780. 488 Minn. 162; s.c. 60 L. R. A. 
2 62 Neb. 428; 8s. c. 87 N. W. Rep. 403; 92 N. W. Rep. 542. 
153; s. c. sub nom, State v. Nebraska 5 131 N. C. 536; s. c. 60 L. R.A. 
Home Co., 60 L. R. A. 448. 617; 42S. E. Rep. 983. 
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GARNISHMENT: SenpiNG or Stare VIOLATION oF 


Statute — Foreign JupGment AGainst GARNISHEE AS DEFENSE 10 
Action Wituin Stare. — Violation of a State statute in sending g 
claim out of the State for the purpose of garnishment is held, in 
Baltimore &c. R. Co. v. Adams," not to deprive the garnishee of the 
protection of the foreign judgment, under which he pays the claim, 
from liability to pay the debt a second time to his creditor within the 
State, if he has disclosed all defenses within his knowledge to the 
foreign court and notified the debtor of the proceedings, notwithstanding 


which the foreign court which has jurisdiction over the parties and the 
res, compelled him to pay the claim. 


Propate Law: Burtat — Excessive ALLOWANCE TO UNDERTAKER.— 
The allowance of $455 out of an undertaker’s bill for $526 for the burial 
of an aged janitor whose companions were laboring men, and whose 
most intimate friend was a street sweeper, and whose estate was less 
than $5,000, is held in Foley v. Brocksmit,? to be excessive. 


Criinat Law: Larceny — Fetontous Taking or Fish From Private 
Prorerty.—The taking with felonious intent of fish which are inclosed 
in a net, or in any other inclosed place which is private property, from 
which they may be taken at any time at the pleasure of the owner of 
the net or inclosure, is held, in State v. Shaw,’ to constitute larceny. 
With this case is an extensive note on the subject of the right to fish. 


Master AND SERVANT: RarLroaD OPERATION — FaiLurRE TO BLock 
Guarp-Rait. — Omission to block a guard-rail is held, in O’ Neill v. 
Chicago &c. R. Co.,* not to render a railroad company liable for 
injury to a servant whose foot is caught between the rails while he is 
attempting to uncouple cars, where the evidence shows that there are 
wide differences of opinion between railroad companies with respect to 


the relative safety to their servants and the public of the blocked and 
unblocked yguard-rails. 


1 159 Ind. 688; s. c. 60 L. R. A. 396; 
66 N. E. Rep. 43. 

2119 Iowa, 457; s.c. 60 L. R.A. 
571; 93 N. W. Rep. 344, 


8 67 Ohio St. 157; s.c.60 L. R. A. 
481; 65 N. E. Rep. 875. 


4 62 Neb. 858; s. c. 60 L. R. A. 448; 
86 N. W. Rep. 1098. 
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Damaces: Homicipe or — Mortuer’s Rieut or 
Action.— The mother of an illegitimate child is held in Robinson v. 
Georgia R. &c. Co.,' to have no right of action for his homicide, under 
a statute giving to a mother a right of action for the homicide of a child 
who contributes to her support. 


DamaGes: NeGciicence Causing DeatH— Action By Non-ResipENT 
Auiens. — General statutory language providing indemnity to the next 
of kin of a person negligently killed is held in McMillan v. Spider Lake 
' Saw Mill &c. Co.,? not to apply in favor of non-resident aliens in case 
deceased is instantly killed, or dies without conscious pain. 


Fe_tow-Servants: Servant MAKING IMPLEMENT AND SERVANT 
1r.— One whose duty it is to do the blacksmith work necessary 
upon the implements used in the construction of a manufacturing plant 
is held, in Buck v. New Jersey Zinc Co.,° to be, in making a link for 
the chain used to hold in position the box of a dump car, a fellow- 
servant of one engaged in operating the car, so that the common 
employer is not liable for injury to the latter through ingnfficiency of 
the link made by the former. 


MonicrpaL Corporations: CLEARING ALLEY oF WEEDs — 
Power — Nec.icence. — A city, in clearing an alley of weeds, is held, 
in McFadden v. Jewell,‘ to be exercising its police power, so that it is 
not responsible for negligence in the performance of the work by one 
whom it has employed for that purpose, which results in the injury of 
a child attracted there by his operations. 


Monicreat Corporations: FAILURE TO PREVENT CoasTING IN STREETS. — 
A municipal corporation is held, in Dudley v. Flemingsburg,® not to be 
liable for injuries caused by failure to prevent coasting in its streets, 
since the duty of preventing such conduct rests on the officers as 
servants of the State. 


1117 Ga, 168; s.’c. 60 L. R. A. 555; 4119 Iowa, 321; s. c. 60 L. R. A. 
43 S. E. Rep. 452. 401; 93 N. W. Rep. 302. 

2115 Wis. 332; s. c. 60 L. R. A. 5 24 Ky. L. Rep. 1804; s. c. 60 L. R. 
589; 91 N. W. Rep. 979. A. 575; 72 8. W. Rep. 327. 

3 204 Pa. St. 182; s.c. 60 L. R. A. 
453; 53 Atl. Rep. 740. 
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NvuIsancE: StoRInG GuNPOWDER—Maticious ExpLosion sy Em- 


PpLoYE.— The storage of gunpowder by a fuse manufacturer in quanti- 
ties necessary for his business, which is located in a proper place and 
is conducted with the utmost care, is held in Kleebauwer v. Western Fuse 
&c. Co.,! not to be a nuisance per se, so as to render him liable for 


injuries canned to neighboring ry by the malicious explosion of 
tie magazine by an employe. 


NEGLIGENCE: Proxmate Cause — Buitpinc ConsTRUCTED so As 
BE TO. BurN— Emptoyt EnTerInG AGAIN AFTER HAVING Gort 
Sarety Our.— The proximate cause.of the death of an employé mor- 
tally burned in the employer’s burning building, which he had entered 
to telephone an alarm of fire after he had failed to give an alarm else- 
where, as he had left the building to do, is held in Chattanooga Light 
&c. Co. v. Hodges,” not to be the employer’s negligence in construct- 
ing and maintaining the building so as to be likely to burn, but the 


of safety. 


NEGLIGENCE:. FOREMAN Leavinc Maut on Track Way or TrRain— 
InjuRY TO WorkMAN—PrRoximaTe Cause. —The negligence of a 
bridge foreman whose duty it is to see that the bridge is free from 
obstructions on the approach of trains, in failing to see a maul left by 
a workman in such a way as to interfere with the passage of a train, and 
not that of the workman in so laying it, is held, in Texas &c. R. Co. v. 
Carlin,’ to be the proximate cause of an injury to a member of the 


bridge gang who is struck by the maul as it is hurled from the track by 
the train. 


ConsTITUTIONAL Law—StatuTeE ALLow1nG Pousiic AUTHORITIES TO 
Drain Rartroap Rieut or Way at REQUEST OF OWNER OR TENANT 
or Contiguous Lanp anp Assess Cost oN Rattroap Company. —A 
statute requiring every railroad company to drain off the water accumu- 
lating along its right of way from the construction of the road, without 


1 138 Cal. 497; s.c. 60 L. R. A. 377; 8111 Fed. Rep. 777; s. c. 49 C. C. 
71 Pac. Rep. 617. A. 605; 60 L. R. A. 462. 

2109 Tenn. 331; s. c. 60 L. R. A. 
459; 70 S. W. Rep. 616. 


employe’s act in re-entering the building after he had reached a place — 
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regard to whether such water is detrimental to the public health and 
welfare or injurious to contiguous lands, and providing that, if any 
company, after due notice, fails to comply with the statute, a proper 
ditch may be constructed by the public authorities upon petition of 
any owner or tenant of land contiguous to the road, feeling himself 
aggrieved, and the cost assessed upon the railroad company, is held, in 
Chicago &c. R. Co. v. Keith,’ to be unconstitutional as a taking of 
private property for private use. ; 


Revenue Law: Forreirure or Goops OBTAINED BY 
SMUGGLER BY FraupULENT PorcHase. — The attempted smuggling of 
goods into the United States is held in 581 Diamonds v. United States,? 
to justify their forfeiture, as against the claims of one from whom 
they were obtained by the smuggler by a fraudulent purchase, which 
remains unrescinded. 


STtaTuTE: UNCONSTITUTIONAL WHOLLY OR IN Part — TitTLeE Expres- 
sinc CONSTITUTIONAL Ossect — Curine By AMENDMENT. — A statute so 
framed as to be wholly or in part unconstitutional, but having a title 


expressing a constitutional object, is held-in State v. Corker,* to be 
capable, by amendatory legislation, of being rendered constitutional 
without having recourse to an enactment independent throughout its 
provisions. 


NEGLIGENCE: INcoMPETENT FeLLow-Servant — EvipeNce To SHow 
INcoMPETENCY — GENERAL REPUTATION FOR RECKLESSNESS. — The case 
of Metropolitan &c. R. Co. v. Fortin,‘ decided by the Supreme Court of 
Illinois, involved the question of the manner of proving the incompetency 
of the fellow-servant by whom the plaintiff had beeninjured. The well- 
known rule will be recalled that a master is not liable for an injury 
happening to one of his servants by the negligence of another of them, 
unless the servant whose negligence caused the injury was incompetent 
or unfit for the service, of which fact the master knew or ought to have 
_ known, and unless such incompetency or unfitness was the proximate 


167 Ohio St. 279; s.c.60L. R. A. 362; 60 L. R. A. 564, and note on the 
525; 65 N. E. Rep. 1020. subject of power to cure unconstitu- 
2119 Fed. Rep. 566; s. c.56C. C. tional statute by amendment. 
A. 122; 60. L. R. A. 595. 467 .N. E. Rep. 977. 
° 67 N. J. L. 596; 8. c. 52 Atl. Rep. 
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cause of the injury. This calls up the inquiry of the mode of proy- 
ing the fact and the mode of proving such a state of facts as charges 
the master with knowledge of it. In the case under discussion it was 
contended that the trial court erred in permitting the plaintiff to 
introduce evidence that the general reputation of the motorman 
through whose negligence the injury occurred as to prudence and 
carefulness in running and managing the motor car, was bad; 
that he had run past signals, and jerked the train he was pulling, 
and had been laid off and reprimanded for the careless and reckless 
manner in which he had performed his duties as motorman while in 
its employ; and it was argued that the proof of his reckless and care- 
less conduct should have been confined to the method in which he per- 
formed acts similar to those complained of at the time of the injury. 
The court held that this objection was without force. Mr. Chief Jus- 
tice Hanp in giving the opinion of the court, said :— 


In Western Stone Co. v. Whalen,! it was said: ‘‘ The plaintiff, for the pur- 
pose of carrying knowledge home to the defendant of ihe incompetency and 
reckless character of the person they had employed as captain of their towing 


vessel, offered proof tending to show the general reputation of said captain as* 


to prudence and carefulness in running and managing the steamboat, and that 
such general reputation was bad. * * * Where an injury has occurred 
through the incompetency, recklessness or unskillfulness of a servant who 
was generally known and reputed to be unfit, reckless or unskillful, evidence 
of the fact that he was generally so reputed is competent, as tending to show 
that the master, by the exercise of that ordinary and reasonable care required 
in his employmeat, could and ought to have known of his uufitness, want of 
skill, or reckless habit.’’? And in Consolidated Coal Co. v. Seniger,? where 
the admissibility of evidence similar to that objected to here was under con- 
sideration, the court said: * ‘ Various witnesses were asked by plaintiff's 
counsel as to what the manner of the engineer was in handling the cage, or 
letting men down or bringing them up from the mine, and answers were given 
against objection ofdefendant. * * * If we understand counsel, the claim is, 
first, that the incompetency of the engineer could only be shown by a general bad 
reputation forincompetency; and, secondly, thatthe fact of incompetency could 
not be proved by his conduct, because it contradicted his certificate of com- 
petency given him by the State Board of Mine Examiners. We do not think 
the evidence incompetent on either ground. It is true that a competent 
engineer may be negligent ou a particular occasion, and not be above the 
ordinary frailties of human nature, and that incompetency is not shown by 
some particular act of negligence; and yet one who knows how to run and 
handle an engine properly, and who has the physical strength to do so, can- 
not be said to be competent for the position of engineer if he is habitually im- 
prudent, careless, and reckless. One is incompetent who is wanting in the 


1151 Ill, on p. 482, 38 N. E. 243, 


2 179 Ill. 370; 58 N. E. 733. 
42 Am. St. Rep. 244. 


8 P. 373, 179 Ill.; p. 784, 53 N. E. 
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requisite qualifications for the business intrusted to him. Rasor was incom- 
petent for the business of engineer, if he was wanting in the qualifications 
required for the performance of the service, whether arising out of a lack of 
knowledge or capacity, or through imprudence, indolence, or habitual careless- 
ness; and evidence which tended to bring before the jury his particular qualities 
in that respect, and to show his fitness or unfitness for the position of engineer, 
was competent.’? The jury were justified, from the evidence in this case, 
in finding that while the appellee was between the cars, uncoupling the dis- 
abled car, pursuant to the order of the train dispatcher, said dispatcher, with- 
out warning to the appellee, ordered the motorman to back down and attach 
his motor car to the train of which the car being uncoupled formed a part, 
without notifying the motorman of the then situation of appellee, and that said 
motorman, in obedience to said order, but in a careless and reckless manner, 
and with great force and violence, threw said motor car against the train, the 
result of which was that appellee was knocked down and run over, and his 
left arm and leg so crushed and mangled that amputation thereof was 
necessary. 


NeGcuicence: Derect Reat Property Existine at Dare or 
Demise — INSUFFICIENT oF LiaBinity oF 
LanpLorp. — The owner of a structure to be used as a toboggan slide 
at a bathing resort is held in Barrett v. Lake Ontario Beach Improv. 
Co.,1 to be liable for resulting injuries in case a person attempting 


to use it falls from it by reason of insufficiency of the railing, although 
it is in possession of a tenant. 


MunicipaL Orpinances: Potice Power — Sunpay Ciosinc or Bar- 
BER SHops. — Forbidding a barber to exercise his trade on Sunday is 
held in State v. Sopher,? to be a proper exercise of the police power, 
and not to restrain him unconstitutionally of personal liberty or deprive 
him of liberty or property without due process of law. 


Sunpay Law: Proceepines — Hearinc Cuarces AGAINST 
MemBer OF Benerit Society on Sunpay. — The hear- 
ing of charges against a member of a benefit society and expelling him 
from membership because of violation of the rules, are held, in Pepin 
v. Societe St. Jean Baptiste,’ not to be a judicial proceeding within the 
rule which forbids such proceedings on Sunday. 


1171 N. Y. 464; s.c. 61 L. R.A. $23 R. I. 81; s.c. 60 L. R. A. 626; 
829; 67 N. E. Rep. 1080. 49 Atl. Rep. 387. 

225 Utah, 318; s.c. 60 L. R. A. 
468; 71 Pac. Rep. 482. 
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Street Rar_roaps: Purcnasinc Consent OF ABUTTING Owners 
to Construction — Pusiic Poricy. — Purchasing the consent of abut- 
ting owners to the construction of a street railroad in a city street is 


held in Hamilton &c. Traction Co. v. Parish,’ not to be contrary to 
public policy. 


Sunpay Law: Worx or Necessiry— Pumpine Or WELL. — Whether 
the pumping of an oil well on Sunday is a work of necessity within the 
meaning of a Sunday law is held, in State v. McBee,’ to be a question, 
for the jury, where the evidence is conflicting as to the injury which 
will be caused by not pumping it. 


Taxation: Uniformity anp Equ airy — TaxinG SHARES IN ForEIGN 
Corporation — ExemptTinG SHARES IN Domestic Corporation. The 
constitutional requirement of uniformity and equality in taxation is held 
in Bacon v. Board of State Tax Comrs.,3 not to be violated by taxing 
shares of stock in foreign corporations and exempting those in domestic. 
corporations, whose property is taxed within the State. 


TaxXaTION: PERSONALTY — SHARES IN JOINT-STOCK ASSOCIATION WHOSE 
Property 1s Reat Estate. —Shares in a joint-stock association are 
held, in Re Jones,‘ to be properly dealt with as personalty in applying 


the laws providing a transfer or succession tax, although the property 
of the association is real estate. 


LiBpeL: PriviLeEGE — DeraMaToryY MatTrek IN PLEADING REFERRING 
To Srrancer. — That defamatory matter in a pleading refers to a 
stranger to the record is held in Crockett v. McLanahan,° not to de- 


prive it of its absolute privilege, if it is pertinent and relative to the 
issue. 


1 67 Oluo St. 181; 8s. c. 60 L. R. A. equality in the United States in rela- 
531; 65 N. E. Rep. 1011. tion to taxation. 

2 52 W. Va. 257; s. c. 60 L. R.A. 4172 N. Y. 575; 8.c. 60 L. R. A. 
638; 43S. E. Rep. 121. 476; 65 N. E. Rep. 570. 

8 126 Mich. 22; s.c. 85 N. W. Rep. 5 109 Tenn. 517; s. c. 61 L. R. A. 
307; 60 L. R. A. 321, and elaborate 914; 72S. W. Rep. 950. 
note on the question of constitutional 
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Lorrertes: Girt Enrerprises —‘‘ Trapinc Stamp’’ Business.— In 
State v. Shugart,' the Supreme Court of Alabama hold that the trading 
stamp business, consisting of the selling of checks or stamps to mer- 
chants who give the same to their customers on purchases of goods, the 
number of stamps given being determined by the amount of the 
purchase, and which stamps, on presentation at the trading stamp 
store, entitle the holders to select any article from an assortment of 
articles, each article being plainly marked with its value in stamps, and 
such value not being greater than the market value of the articles, 
does not amount to a ‘ lottery, or device of like kind, or a gift enter- 
prise ’’ within the statute denouncing lotteries, gift enterprises, etc. 


ResTRAINT OF TRADE: COVENANT OF AGENT NOT TO INTERFERE WITH 
THE BUSINESS OF THE PRINCIPAL AFTER HAVING RESIGNED OR BEING Dis- 
MIssED THEREFROM. —In the case of Barr v. Craven? the action was 
brought out by an insurance society claiming aninjunction restraining 
the employment of their former agents and superintendent by the 
defendant society in breach of the terms of their respective contracts 
of service with the plaintiff society, and also claiming damages. The 
contract under which the defendant had been employed by the society, 
contained the following clause: ‘‘ The employed agrees that he will 
not directly or indirectly interfere with the business of the said society 
after having resigned or being dismissed from his appointment.’’ It 
was held (dismissing the appeal), that, upon the true construction of 
the contract, the restraint was limited to the business of the society in 
the district in which the agent had acted for them, and was therefore 
reasonable and valid. 


DEFAMATION: SLANDER — SpeciaL DamaGe — Remorengss or Dam- 
AGE— DaMaGE NOT A REASONARLE OR PROBABLE CONSEQUENCE OF WorDS 
Spoken. — In the case of Speake v. Hughes,® decided in the English 
Court of Appeal, it appeared that the plaintiff, who was a barman, 
claimed damages from the defendant for slander, the words complained 
of, which were alleged to have been spoken to the plaintiff's employer, 
being: ‘‘ You havea barman in your employ named S., who has removed 
from his landlord’s house leaving 2/. owing for a month’s rent, and I 
cannot get the money from him;’’ and he alleged as special damage 
1 35 S. E. Rep. 28. 


2 89 Law Times Rep. 574. * 89 Law Times Rep. 576. 
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that his employer had in consequence dismissed him from his employ- 
ment. It was held (dismissing the appeal), that the dismissal of the 
plaintiff could notbe the natural and probable consequence of the words 
complained of, and that, therefore, the alleged special damage could 
not support the action. 


Haseas Corpus: Writ Drirecrep to a Corporation — IRREGU- 
Larity. — The Supreme Court of Georgia decided recently that a writ 
of habeas corpus directed to a corporation and to its officers and 
employés is not such an irregularity as will preclude investigation con- 
cerning the alleged unlawful detention. The husband of the applicant 
for the writ had been convicted of a crime and was confined in a chain 
gang under control and custody of the defendant, a coal and iron com- 
pany. The writ was served upon the superintendent of the corpora- 
tion, who responded to the writ and brought the prisoner into court. 
The court, however, points out that the judgment ordering a corpora- 


tion to discharge a person wrongfully held in custody would be erro- 


neous and unenforceable, since the corporation could not be attached 
for contempt. It is also stated in the opinion, written by Mr. Justice 
Coss, that no precedent is to be found for directing an original writ of 
habeas corpus to a corporation, as was done in this case.’ 


IMMIGRATION: EXcLusIon oF ForEiGN IMMIGRANTS FOR Disease — Con- 
CLUSIVENESS OF DecrsIoN OF Boarp oF SpeciAL InQuiry.—In Re 
Neuwirth,’ it is held by Mr. Circuit Judge Lacomse, in denying a writ 
of habeas corpus, that under the immigration act of March 3, 1903,’ 
‘which provides by section 10 that the decision of the board of 
special inquiry, based on the certificate of the examining medical 
officer, shall be final as to the rejection of aliens afflicted with a loath- 
some or with a dangerous contagious disease, as under the prior act of 
August 18, 1894,4 the only jurisdictional fact necessary to the con- 
clusiveness of such decision is the alienage of the immigrant, and 
when that is shown the decision cannot be reviewed by the courts on 
the question of the existence or character of the disease. 


1 Simons v. Georgia Iron and Coal 3 C. 1012; 32 Stat. 1214. 
Company (Ga.), 43 S. E. Rep. 780. 4 C. 301; 28 Stat. 390; U.S. Comp. 
2 123 Fed. Rep. 347. St. 1901, p. 1303. 
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UNcONSCIONABLE AGREEMENTS — AGREEMENT WHEREBY AN EMPLOYER 
Hoes ALL THE INVENTIONS oF His Empiort, nor UnconstonaBLe. —It is 
held by one of the Federal courts, in the case of Thibodeau v. Hil- 
dreth,' that a contract providing that an employer should take the ben- 
efit and enjoyment of all those inventions and improvements relating 
to machines used in his business which an employé might make while 
employed in such business, the employé further agreeing, if required 
to do so by the employer, to keep secret forever all the inventions 
which he made while in such employment, is perpetual as to these in- 
ventions, and continues to bind the employé after the termination of 
his employment, and is not unconscionable nor against public policy. 


Maticious Prosecution: Apvice or CounseL — FaiLure To 
Facts. — The Supreme Court of Nebraska in a recent case holds that 
one who seeks advice of counsel with reference to the commencement 
of a criminal prosecution is bound to act in good faith and to make a 
full and fair statement of all the material facts to his counsel or to the 
prosecuting officer.2 The complaining witness in the criminal prosecu- 
tion of which the plaintiff was defendant had cashed two forged checks 


for a stranger. The forgery was discovered and the person who in- 
troduced the stranger was charged with confederacy and threatened 
with prosecution unless he should disclose the name and identity of his 
supposed accomplice, the stranger. Under stress of such threat he 
named the defendant who was a man of good reputation and, as the 
evidence showed, wholly innocent of the charge of forgery or of con- 
federacy with the real culprit. The accused was arrested and impris- 
oned but later released on bail. The complaining witness, on learning 
that he was mistaken, together with the party who had introduced the 
stranger and who had been threatened with prosecution, united in re- 
questing that the complaint be dismissed which was accordingly done. 
An action was then brought against the complaining witness for dam- 
ages for malicious prosecution resulting in a verdict for the complainant. 
The court in a per curiam decision affirms the finding and recommenda- 
tions of Mr. Commissioner Duffie. The decision holds:— 


Public policy and the enforcement of our criminal laws require that, where 
probable cause exists to believe one guilty of a criminal offense, a prosecution 
therefor should be instituted; and no citizen commencing such a prosecution 
with honest motives, and from a desire to enforce the laws of the land, should 


1 124 Fed. Rep. 892. * Gillispie v. Stafford (Neb.), 96 N. W. Rep. 1039. 
VOL. XXXVIII. 50 
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be made liable in damage because of an honest mistake, or the development of 
facts in the case of which he was not aware at the time of instituting the 
action. We also think that the attorney who may be consulted in such a case 
is required to go further in his opinion than to give his opinion upon the facts 
disclosed to him, and that his advice covers his belief as to whether su‘ficient 
inquiry has been made by the defendant to ascertain other facts which further 
investigation might disclose. In other words, the advice of a reputable attor- 
ney that probable cause exists to believe the defendant guilty of the crime 
charged, includes his judgment not only upon the facts known to the defend. 
ant at the time and disclosed to him, but also that the defendant has exercised 
such diligence in inquiry and investigation as to make a prima facie case and 
warrant the belief that further inquiry was not necessary, and would develop 
nothing to rebut what was already known. 

The question whether the defendant in good faith sought the advice of an 
honest and reputable attorney, and whether he fairly disclosed to him all the 
facts within his knowledge, or that he had reason to believe existed, in connec. 
tion with the case, and whether the attorney gave an honest judgment upon 
these facts, is one which should properly go to the jury. 


Morteaces: Covenant To Par Taxes — Usury. — The usury law 
of Michigan provides that if a rate of interest exceeding seven per cent 
per annum is directly or indirectly reserved, taken or received the 
debtor shall not be compelled to pay any interest. In a recent case 
the plaintiff, a mortgagor, agreed to pay five per cent interest.' The 
mortgage contained a covenant by which the mortgagor was required 
to pay all taxes and assessments levied upon the mortgaged property 
‘* or upon or on account of this mortgage or the indebtedness secured 
hereby, or upon the interest or estate in said lands created or repre- 
sented by this mortgage or by said indebtedness, whether levied against 
said mortgagor, her legal representatives or assigns or otherwise.” 
Another covenant in the mortgage gave the mortgagees the usual right 
to pay taxes and assessments and in default of their payment by the 
mortgagor, to add the sum so paid tothe mortgage debt. The mort- 


gage was assessed as personal property of the mortgagee and taxes — 


paid thereon. The aggregate taxes and interest on account of the 
mortgage amounted to 7 3-4 per cent, or 3-4 of one per cent in excess 
of the maximum legal rate. The plaintiff contended that the court 
should say as a matter of law that no agreement by the mortgagor to 
pay taxes on the mortgage indebtedness is usurious. The defendant 
contended that the court should say as a matter of law that all such 
agreements are usurious when the aggregate of the interest and tax 
exceeds the maximum rate authorized by law. The decision takes the 


1 Green v. Grant (Mich.), 96 N. W. Rep. 583. 
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middle ground. The court, speaking through Mr. Justice Carpenter, 
says: — 


In our judgment, such a contract is not usurious per se. Whether or not it 
is usurious depends upon the intention of the lender. If, at the time the con- 
tract was made, he knew that the aggregate of the interest reserved and taxes 
to be paid would exceed the statutory rate—as he would if the interest re- 
served was the maximum interest —the contract is usurious. If, on the other 
hand, at that time he believed that the aggregate of interest and taxes would 
not exceed the maximum rate allowed by statute, it would be as contrary to 
law as to good morals to declare it usurious. “It is the essence of an 
usurious transaction that there shall be an unlawful and corrupt intent on the 
part of the lender to take illegal interest, and so we must find before we can 
pronounce the transaction to be usurious.” ! 


Mr. Chief Justice Hooker filed a dissenting opinion in which he 
argues that in construing the contract the question of intent should not 
in all cases control and that the decree should have awarded recovery 
to the extent of seven per cent only. 


InteRsTaATE RenpiT1on: Crime ComMitrep In THE DEMANDING STATE 
sy A Person ResipinG WITHIN THE STATE ON WHOM DeMAND Is Mave. — 
It is very seldom that we find ina lay newspaper as clear a state- 
ment of a judicial decision as is the following, which we take from the 
editorial columns of the New York Times. It is evidently written by 
a careful and competent lawyer; and we thank the Times for this con- 
tribution to our Department of Notes of Recent Decisions : — 


The Supreme Court of the United States, Justice Peckham writing the 
opinion, handed down a decision on Monday which determines an interesting 
and important question of law that has given rise to much academic dis- 
cussion. The case in question is entitled People of the State of New York ex 
rel. Charles E. Corkran against James L. Hyatt as Chief of Police of the City 
of Albany. 

It involved the question whether a person indicted in one State for a crime 
committed there through his agency though he was not personally within the 
State at the time such act was alleged to have been committed, can be extradited 
from another State, in order to be tried in the place of the commission of the 
crime. The Supreme Court answers she question in the negative, thus affirm- 
ing the decision of the New York Court of Appeais.2 The case in- 
volves the construction of the provision of the United States Constitution 
that ‘‘ a person charged in any State with treason, felony, or other crime who 


1 Citing Condit v. Baldwin, 21 N. Ch. (N. Y.) 77; U. S. v. Waggener, 9 
Y. 221; Nourse v. Prime, 7 Johns. Pet. 3; Tyler on Usury, p. 103. 
2172 N. Y. 176. 
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shall flee from justice and be found in another State shall, on demand of the 
executive authority of the State from which he fled, be delivered up to be re- 
moved to the State having jurisdiction of the crime.’’ 

This provision of the Constitution and the statutes passed thereunder 
authorize the delivery merely of “ fugitives from justice,” and the court holds 
that a man cannot be regarded as a fugitive from the justice of a State in 
which he was not personally present. It has long since been well settled that 
a& man may commit acrime in a State in which he is only “‘ constructively” 
present, as, for instance, where in one State he makes representations by letter 
or otherwise, which are willfully false, and thereby obtains property from the 
recipient of his letter in another State. It is, however, a different question 
whether such a man can be removed for trial to the State in which he may be 
indicted on the theory of being “ constructively’ present therein. One curious 
result of this decision is that a State may try a man *‘ constructively’? committing 
a crime within its borders if it secures his presence within its jurisdiction, 
whether voluntary or even by means of kidnaping him, though it cannot by 
any legal procedure authorized under the Constitution remove hii for trial 
from another State. 

Doubtless perplexing questions arise between the States of our Union as 
between nations. The first murderer who stood in one country and shot a 
victim in another raised an interesting and not too easy question of jurisdic- 
tion. It will be remembered that when THOMASSEN put on board a steamer, — 
in Germany, an infernal machine which was intended, by means of clockwork, 
to destroy the ship and kill all its passengers in mid-Atlantic, the late Frrz 
JAMES STEPHEN wrote a paper to prove that, if THoMassEN had done his 
act in a British port, he would have committed no offense cognizable by the 
British criminal law. The particular case decided in Mr. Justice PEckHaM’s 
opinion is a case where the defendant, who is charged in the State of Ten- 
nessee with having there obtained property by means of false pretenses, 
was concededly not personaily present in Teanessee when the crime was 
committed there. A reading of the decision of the Court of Appeals in the 
case indicates that it was an element in the decision leading to the result there 
reached that under our interstate rendition procedure a man is prevented 
from making any defense on the merits in the State where he may be found, 
the indictment or other sworn accusation being incontrovertible proof of guilt 
for the purposes of removal. This isa much more rigorous rule than that 
applicable to removal for a crime against the United States, in which case 
the defendant is entitled to a hearing in the district of arrest on the ques- 
tion of guilt or innocence. The question determined in this Corkran case 
has been raised several times in connection with the anti-trust laws of various 
States, as, for instance, with respect to Mr. ROCKEFELLER, who was proceeded 
against in Texas, and the decision is conclusive authority against the right to 
remove defendants to a State in which they were not personally present. 


In Ames v. Waterloo &c. Rapid Transit Co.,' it appears that five or six 
covered wagons were following one another southward along a street 
close to a street railway track. Decedent stepped from behind the last of 


1 Iowa, 3; 8 6 N. W. Rep. ; 57 Cent Law. J. 363. 
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these wagons towards the track, and was struck by a street car coming 
from the south. There was evidence that the car was running faster 
than allowed by law. ‘There was no evidence that any care was exercised 
by deceased to avoid collision with the car. It was held, that a verdict 
for defendant was properly directed. 

The court in a learned opinion by McClain, J., proceeded on the 
ground that where there is direct evidence as to the circumstances sur- 
rounding an accident resulting in the death of the person injured, the 
presumption that, prompted by the instinct of self-preservation, he was 
in the exercise of due care, does not obtain. 

From this decision, Weaver, J., dissented. In the course of his 
dissenting opinion, he said: ‘‘ That this is a proper case for indulging 
the presumption from the natural instinct of self-preservation is upheld 
by the principle announced in every decision I have been able to find in 
which such presumption is recognized as admissible under any circum- 

_ stances. Itis perfectly obvious that whether deceased was exercising 
reasonable care when he stepped from behind the moving wagon to the 
railroad track depends largely, if not entirely, upon the precaution ex- 
ercised by him in going from the curb to the wagon. Of that fact no 
living witness can speak, and the presumption or inference we have 
been considering speaks for the dead.’’ 

It seems that confusion has been introduced into this question from 
the circumstance of calling the instinct of self-preservation, a presump- 
tion. It is a fuct when all human springs; and in such a case as the 
one under comment, it is one of the facts which form the ingredient 
from which the jury are to reach their conclusion. To call the well- 
known fact that many will ordinarily get so as to preserve instead of 
destroy their lives, a presumption, and then to cut it out of a case be- 
cause there is other evidence speaking upon the question, is to drive 
the jury to a decision of the case upon a portion of the applicatory evi- 

dence, whereas all of it ought to be submitted to them. 


LiseL: DamacGes ror AccusiInG A SurGEon or Unnecessary CRUELTY 
iv Practicine Vivisection. —On November 18th last, a jury in the 
court of the Lord Chief Justice of England, awarded to Dr. Bayliss, a 
Professor of London University College Hospital, £2,000 damages for 
libel against the Hon. Stephen Coleridge, Honorary Secretary of the 
National Anti-Vivisection Society and son of the late Lord Chief 
Justice Coleridge. 

Mr. Coleridge publicly charged the plaintiff with torturing a dog 
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while carrying out vivisection experiments without proper anaesthetics, 
The case excited great interest, the court daily being crowded. Mr, 
Coleridge’s charges rested on the statements of two Swedish women 
students, who gave a horrible picture of the laboratory of the college 
and the inhumanity of the operators, telling of dogs howling in agony 
from the tortures inflicted on them while they were fully conscious. 

Strong evidence was submitted against the allegations. 


Tse Decision oF THE SpanisH Treaty Commission 
REsPECT TO THE CLarms FOR INDEMNITY GRowine OvT or THE KILLING 
WounpinG OF SalLors IN THE EXpLosion oF THE BartLe Sup 
‘¢ Maine.’’— We commented briefly upon this decision in a former 
issue, pointing out that the claims of the families of sailors who were 
killed and the claims of sailors who were wounded by the explosion of 
the United States battle ship ‘‘ Maine’’ in the harbor of Havana, on 
July 15, 1898, had been denied by the Spanish Treaty Claims Com. 
mission, on the ground that these claims were merged in the wrong. 
done to the United States; and we expressed doubts as to the propri- 
ety of that decision. Since then the dissenting opinion of Mr. Com- 
missioner Chambers has come to us, and it clears the question of all 
doubt whatever. Itis a singularly clear and cogent document, and 
shows both on principle and precedent that the decision of the majority 
was wrong. The act of Congress creating the Spanish Treaty Claims 
Commission, was passed for the purpose of carrying into effect the fol- 
lowing provision of the treaty of peace between the United States and 
j Spain, known as the Treaty of Paris: — 


The United States and Spain mutually relinquish all claims for indemnity, 
national and individual, of every kind, of either government, or of its citizens 
or subjects, against the other government, that may have arisen since the 
beginning of the late insurrection in Cuba and prior to the exchange of ratifica- 
tions of the present treaty, including all claims for indemnity for the cost 
of the war. 


The act, after constituting the Claims Commission, prescribes what 
its duty shall be in the following language : — 


To receive, examine, and adjudicate all claims of citizens of the United States 
against Spain, which the United States agreed to adjudicate and settle by the 
seventh article of the treaty concluded between the United States and Spain on 
the 10th day of December, A. D. 1898. It shall adjudicate said claims accord- 
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ing to the merits of the several cases, the principles of equity and of inter- 
national law.? . 


Three claims were preferred before the Commission, one by the sailor 
on board the Maine, who had received grievous injuries from the ex- 
plosion ; the others in behalf of families of sailors who had been killed 
in the explosion. If these claims were such as the government of the 
United States would have been bound to press against the government 
of Spain, provided they had not been relinquished under the treaty, 
then under the treaty, the United States assumed the duty of adjudicat- 
ing and paying such claims itself. At the time of the explosion of the 
Maine, an officer of the merchant marine of the United States, the City 
of Washington, lay in the harbor of Havana a few hundred feet away, 
and some of the cement blown upward from the lining of the bottom of 
the Maine fell on the deck of the City of Washington. If one of those 
pieces of cement had killed a citizen of the United States not in its 
military or naval service, upon the City of Washington, it cannot be 
doubted that under the usages of civilized nations adopted and sanc- 
tioned by the United States again and again, the case would have been 
presented, in which the United States would have been bound to press 
against the government of Spain a claim for indemnity for such act, in 
behalf of the family of the deceased. The sole question was then 
whether the right to such indemnity was forfeited by the fact that 
a citizen of the United States killed or injured by an act for 
which the government of Spain was admittedly responsible, by 
reason of the sole fact that the killed or injured citizen wore the uniform 
of his country. The proposition will not bear the slightest argument: 
it decides itself upon a mere statement. It is to be kept in mind that 
this wrong was done to our sailors on board the Maine in time of peace, 
and when the battle ship lay at anchor in the waters of a friendly nation, 
being in a sense its guest. Admittedly, no claim for indemnity would 
arise for death or injuries received in the exercise of actual war ; but this 
was not such a case. Does then a citizen of the United States, by 
entering the military or naval service of his country, and assuming its 
uniform, forfeit a right to the protection of his country, on behalf of 
himself if wounded, or his family, if killed, through wrongs inflicted 
upon him by the citizens or by the government of another country? If 
so, upon what ground? Upon the ground that his right to indemnity is 
merged in the wrong done to his country, Mr. Commissioner points out 
that in such cases two wrongs exist, one to the national honor, and to 
the national property, and a separate and distinct wrong to the indi- 


1 Section 1, Act of Congress, March 2, 1901. 
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vidual, and that our government hastreated them as such in other cases, 
He shows by precedent that we have three times enforced claims of 
this very nature against foreign governments, and especially against 
governments of the Spanish breed. In the case of the Water Witch, an 
American gun boat, making an exploration in a South American river, 
which was fired upon by a Paraguayan fort, and its helmsman was killed, 
our government demanded and collected from the government of Para- 
guay $10,000, and turned it over to the family of the deceased. In the 
Huesken Case, a person in our diplomatic service was assassinated in 
Japan. Our government demanded and received from Japan the sim of 
$10,000, and turned it over to the mother of the murdered man. Inthe 
case of the Baltimore, a number of our sailors on shore leave in the city 
of Valparaiso, in Chile, were set upon-simultaneously ; two were killed, 
sixteen were seriously wounded, and others were maltreated. Our gov- 
ernment made it an international question, demanded an apology for 
the insult to our sovereignty, and demanded and collected the sum of 
$75,000, which it distributed among the families of the two sailors who 
had been killed, and of the others who had been wounded and injured. 
In one of his messages relating to this affair, President Harrison used 
this language: ‘‘ It must, however, be understood that this govern- 
ment while exercising the utmost forbearance toward the weaker pow- 
ers, will extend its strong and adequate protection to its citizens, to 
its officers, and to its humblest sailor, when made the victim of wanton- 
ness and cruelty in resentment, not of their personal conduct, but of 
the official acts of their government.’’ Nothing could better fit the 
case of the killed and injured sailors of the Maine than this language. 
It is then as plain as day, that if the Spanish war and the Treaty of 
Paris had not supervened, our government would have been bound to 
collect from Spain indemnity on bebalf of its sailors wounded on the 
explosion of the Maine, and on behalf of the families of such as were 
killed. By the Treaty of Paris it released Spain from the payment of 
its indemnity, and assumed it itself. Upon what principle of law, of 
morals, or of honor, could one of its own judicial tribunals say that it 
was not bound to carry out its obligation? These claimants were not 
parties to the Treaty of Paris. How could the United States, without 
their consent, give away their rights and agree to substitute itself in the 
place of the government of Spain with respect thereto, and then with 
cold gall repudiate the agreement through the voice of one of its spe- 
cially constituted judicial tribunals? It thus appears that the decision 
of the Spanish Treaty Claims Commission is not only opposed to 
natural justice, but opposed to precedents on which our government 
has frequently acted. 
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TRADE-MARK: RigHt oF Man To Use His Own Name. — In the case 
of Royal Baking Powder Company v. Royal,’ it appeared that the com- 
plainant company had for many years been making and selling a bak- 
ing powder under the name of ‘ Royal,’’ by which name its product 
was called for by purchasers. The defendant, whose surname is Royal, 
commenced the manufacture and sale of a baking powder which he 
packed in cans similar in size and shape to complainants, and, having 
a label similar in color and general appearance, bearing his name in 
large letters. He also advertised his baking powder as the ‘*‘ New 
Royal.’’ Having been enjoined from such advertising and from using 
the labels, he changed the color of the label from red to blue, on which 
was printed the name ‘‘ Maxim Baking Powder; ’’ but still having his 
name in prominent letters on the front of the cans. There was evi- 
dence that this baking powder had, in some cases, been sold as that of 
complainant’s and that retailers had given it to customers calling for 
Royal baking powder, without explaining that it was not the well- 
known product of the complainant company. 

The court held that all the facts showed a purpose on the part of the 
defendant so to use his name as to sell his product as that of complain- 
ant, and that while he would not be enjoined from using his name, he 
would be restrained from placing it on the front label of his cans. 

A person has the right honestly to use his own name in connection 
with his business, although he may thereby interfere with or injure the 
business of another, but a court of equity will restrain him from inten. 
tionally so using it as to deceive the public — or enable others to do 
so — into buying his goods as those of another and will require him, 
when entering a business in which another is engaged, and using the 
name, to use every means reasonably possible to distinguish his own 
business and goods from those of his competitor. — Legal Advisor 
(Chicago). 


Names oF Corporations: ReGisTRATION OF New ComPANY WITH 
Name SIMILAR TO THAT OF Existinc Company. — ‘‘ Among the ‘ note- 
worthy decisions of the judicial year,’’ the Law Times (London) 
notices the following: In Aerators Limited v. Tollitt,2 a question 
arose under Sec. 20 of the Companies Act 1862, which forbids the 
registration of a company under the name identical with that of a pre- 
viously registered company, or so nearly resembling the same as to be 
calculated to deceive. Here a company calling themselves ‘‘ Aerators 


1 122 Fed. R. 337. 2 86 L. T. Rep. 651; (1902) 2Ch. 319. 
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Limited ’’ were seeking to restrain the registration of another company 
under the title of ‘* Automatic Aerators Patents Limited;’’ but Mr, 
Justice Farwell held, in unambiguous fashion, that it was impossible 
to say, as a general proposition, that a company could remove a word 
from the use of other companies’ titles by registering it. Here the 
word was one which has been in common use for a generation, and 


which shortly describes any apparatus for producing the state known 
as aeration. 


Insunction AcGarinst Lispet.— The publication of an unjust and 
malicious criticism of a manufactured article is held, in Marlin Fireams 
Co. v. Shields,’ not to be restrainable by injunction, although the manu- 


facturer has no remedy at law because of inability to prove special 
damages. 


Pusuic Poticy: Invatipiry or a Contract To Set on Foor anp 
Carry ALonG A CONGRESSIONAL INVESTIGATION FOR THE PURPOSE OF 
DeprREssiInG THE VALUE OF SHARES SO THAT THEY CAN BE BouGut uP | 
at A SpecuLation. — The decision of the Court of Appeals of New 
York in the case of Veazey v. Allen? is obviously sound on its face. 
The court holds that an agreement to set on foot and help carry along 
a Congressional investigation into the affairs of a corporation, so that 
it would depress the market value of its stock, which it did, and to fur- 
nish the defendants with information from time to time, respecting 
damaging facts, brought out against it at such investigation, to enable 
them to take advantage of the market, in consideration of sharing in 
the profits of the speculations, is void, as against public policy, and no 
recovery can be had upon such an agreement. 


1(N. Y.) 59 L. R. A. 310. Rep. 103; aff’g s. c. 61 App. Div. 
2 173 New York, 359; s.c.66N.E. (N. Y.) 119. 
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CORRESPONDENCE. 


THE COMMONWEALTH OF AUSTRALIA. 


To the Editors of the American Law Review: 


You mention on p. 119 of Jan.-Feb., 1904, number of your Review, com- 
menting on certain words of mine which you quote from Law Times — that 
there is a Republic of Australia, and that what were Provinces are now 
States. The Constitution of the Commonwealth of Australia (not a Republic) 
is an act of the Imperial Parliament, and though like the U.S. A. Constitution, 
inasmuch as it is written, there is auxiliary to it the King. This is a disturb- 


ing element in the interpretation of the Constitution of the Commonwealth 
which does not trouble you in America. 

The present States were self-governing colonies, and are still sovereign, 
having delegated certain forms to the Federal Government. This is unlike the 
Canadian position, but somewhat like the American position. A court has been 
created to interpret the Constitution and is now in full work. 

As you have kindly put the Commonwealth Law Review, which I edit, on your 
list of exchanges, you can see in an article by me in the issue for Feb. ult., 
certain differences pointed out between the Australian and American Constitu- 
tions. 

I am writing this letter only for the purpose of setting right — in all cour- 
tesy — a misapprehension of the true constitutional position here. 

Yours faithfully, 


EVERARD DiGsy. 
SypNEY, New SoutH WALEs. 
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BOOK REVIEWS. 


PAINE’S BANKING LAWS, FIFTH EDITION.— The Laws of the State of New York Relating 
to Banks, Banking, Trust Companies, Loan, Mortgage and Safe Deposit Corporations, 
together with the Acts Affecting Moneyed Corporations Generally, Including the Stock 
Corporation Law, The General Corporation Law, The Negotiable Instruments Law, and 
That Part of the Tax Law Applicable Thereto. Also the National Bank Act and Cog- 
nate United States Statutes. Annotated. By WILLIS 8. PAINE., LL.D., Author of 
“ Paine’s Building and Loan Associations,” ‘‘ Summary of Failed Savings Banks, ” ete. 
Fifth Edition. Rochester, N. Y. The Lawyers’ Co-Operative Publishing Co. 1903. . 
In noticing this fifth edition of a well known and widely distributed work, 

little need be said beyond what the author says in his preface: ‘‘Ten years 

have elapsed since the last edition of this work. Several revisions of the 
statutes affecting banking and many changes in the law have been made; thus 
anew edition has become necessary. An effort has been made to keep the 
same within the limits of the previous issues. The numerious decisions re- 
ported in the interval have been added, bringing the cases, as well as the 
Official opinions, down to date. ’’ ‘ 
It is to be kept in mind that this is a local work pertaining to the State of 

New York. It opens with an historical sketch of banking in New York. It 

then gives the New York Banking Law of 1892 together with its amendments; 

the Stock Corporation Law; the General Corporation Law; the Tax Law 

(New York Laws of 1896, chapter 908) in so far as it directly relates to Cor- 

porations formed under or subject to the Banking Law; Constitutional Pro- 

visions, General Statutes, etc., of New York relating to corporations; the 

Negotiable Instruments Law of New York; and the National Bank Act and 

Cognate Statutes of the United States. Annexed tothe different statutes are 

the decisions construing the same, This work is hence an annotated banking 

code for the State of New York. 


REEVES ON REAL PROPERTY, SPECIAL SUBJECTS.—A Treatise on Special Subjects of 
the Law of Real Property. Containing an Oretline of all Real-Property Law, and 
More Elaborate Treatment of the Subjects of Fixtures, Incorporeal Hereditaments, 
Tenures, and Alodial Holdings, Uses, Trusts and Powers, Qualified Estates, Mortgages, 
Future Estates and (Interests, Perpetuities and Accumulations. By ALFRED G. 
REEVES, A. M., LL.B., Professor of Law in the New York Law School; Editor of 
** Reeves’ Leading Cases on Wills.” Boston: Little, Brown, and Company. 1904. 


This is the first volume of what promises to be an important work in two 
volumes on the Law of Real Property. It will prove an important help to 
those who are struggling to master all or some portion of the most compli- 
cated subject in the law, —a subject which is still entangled with what has 
come down to us from feudal tenures and from other intricacies of the law of 
English real property, which never ought to have been allowed to cross the 


Atlantic ocean. In his rather elaborate preface the learned author (among 
other things) says: — 
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In referring to authorities, care has been taken to cite more on doubtful points than 
on those that may be regarded as settled. Recent cases have been preferred to older 
ones, Wherever they were otherwise equally valuable. The book is not to be advertised 
for its citation of many cases. It must rather embody,in this particular, the results of 
careful selection from the ponderous masses of adjudications. And reference to a stan- 
dard text-book, on the special topic of the page, often closes a note containing citations of 
only two or three illustrative and decisive cases. Mr. Digby’s scholarly treatise on the 
“ History of the Law of Real Property ’ and the profound work of Professors Pollock 
and Maitland on the “ History or English Law” are very often cited and quoted. The 
names of standard writers on the subject, such as Cruise, Williams, eake, Washburn 
and Challis, adorn many pages. And, throughout the book, care has been taken to refer 
to special treatises, such as Ewell on Fixtures,”’ “ Jones on Easements,” “ Bispham’s 
Principles of Equity,’ “‘ Perry on Trusts,’* ‘“‘ Thomas on Mortgages,” ‘“‘ Fowler’s Real 
Property Law of the State of New York,” “‘ Gray’s Rule against Perpetuitios,” “ Chaplin 
on Suspension of the Power of Alienation,” and many others, to which the author is 
gratefully indebted. 


Notwithstanding the above disclaimer, we are prepared to say upon an 
examination of his Table of somewhat more than 3,000 cases and of his foot 
notes, that the author does cite a good number of leading cases, and that for 
this reason his work will be helpful to the practitioner as well as to the stu- 
. dent, for whom it is more particularly adapted. Among the cases which he 
cites we notice many late ones. 

We have been favored with an explanatory note from the publishers which 
so well explains the scope of the volume that we use it freely in what follows. 
Whatever merit there may be in the fact that all of a law book is laboriously 
written by the author, as presenting or attempting to present a science rather 
than a digest, belongs to this volume. It is the outcome of fourteen years of 
experience in teaching large classes of law students, and of a determined effort 
to make a somewhat comprehensive treatise clear and intelligible for such 
readers. Emphasis is placed, throughout the work, on the fact that the depart- 
ment of law dealt with is a rounded, logical system, and that the reason for each 
particular rule or result discussed readily appears when it is fitted into its 
proper place in the system, and so is viewed as an historical development. 
The textis devoted exclusively to the unfolding of real-property law as such 
a system; and no attempt is made to summarize the various statutory modi- 
fications of that system in all the States. Such an attempt must produce 
either a mere fragment or an immense digest. But when the common law of 
real property is once understood as a symmetrical mass of reasoning, the addi- 
tions of the special features produced by legislation in any one State are 
quickly and easily acquired by the practitioner. Probably the most radical 
and numerous statutory changes in this country are those of New York, and 
the quite considerable number of States that have more or less closely fol- 
lowed its plan of legislation. For that reason, all the New York statutes on 
the topics discussed, and the important constructions and authorities that have 
grown up around them are given in separate and distinct notes. In this way, 
so much as is attempted is done with reasonable completeness. This volume 
aims to supply the law in this manner, moreover, as to those portions of 
the real-property system about which the most difficult questions are con- 
Stantly arising. Fixtures; rents; franchises; easements and servitudes; 
mining rights; uses and trusts; estates on condition; limitation or conditional 
limitation; mortgages; reversions; remainders (especially when contingent, 
and whether they are so or not), contingent, springing and shifting uses; 
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powers; executory devises, and the rule against perpetuities and accumulations 

are very fruitful causes of perplexity for students and lawyers alike. No 
pretension is hinted at that this book is all that could be desired on those 
so-calledjfdifferent topics. But no effort has been spared to make what it 
does state clear — so that he who reads at all carefully must understand. 

The outline of real-property law in the fourth chapter, and the accompany- 
ing table, give a bird’s eye view of the entire system in its symmetry, within 
pages that can be mastered in acouple of hours. The plan there set forth is 
strictly followed throughout the work. Leading up to that chapter is a some- 
what detailed discussion of what things are to be included within its subject- 
matter — real property— and a resulting chapter that aims to bring the law 
of fixtures down to date. 

In * Book I’? — dealing with the kinds of real property — special attention 
has been given to the law of rent, and to that of easements and servitudes. In 
addition to the general explanation of the-latter, the special features and inci- 
dents of the most important forms of them, such as rights of lateral and sub- 
jacent support, party- wall and other wall privileges, water-rights both natural 
and artificial, rights of way, and rights to light, air and prospect, are given 
separate and particular attention. 

In * Book II,’ the feudal system is treated, not merely as a part of English 
history, but chiefly as a means of explaining many of the familiar principles 
that are operating in the land-law of the present time. And care is spe- 
cially taken to show how the spirit of alodial holdings lived through the 
reign of tenure and expanded on this side of the Atlantic. 

“Book III,’’ dealing with three out of the five general classes of estates — 
the three explained being estates, qualified, equitable, and future — especially 
in its latter portions, is the one which called for the greatest ¢ffort for per- 
spicuity of statement and explanation. This has been sought in the reasons 
back of the results. It is thus that the student must learn them. It is thus 
that he can learn them with pleasure. The struggle for what men wanted, 
and the common law courts opposed, explains the rise and growth of uses, 
trusts, and the various forms of executory estates and interests. And, 
when the few principles around which the legal battles were waged are 
once thoroughly understood, the rest becomes comparatively easy. By get- 

ting at those fundamental elements and holding them in the light, this book 
has sought to make those subjects clear. And the same method has been 
followed in dealing with perpetuities and accumulations. By that method, 
men have been enabled to learn those things easily in the class room. And 
it is hoped that they may be able to do the same from the printed page. 


WALKER ON PATENTS, FOURTH EDITION. — Text-Book of the Patent Laws of the United 
States of America. By ALBERT H. WALKER, of the New York Bar. Fourth Edition. 


New York: Baker, Voorhis and Company. 1904. 

A justification of the appearance of this edition is found in the statement of 
the preface, “that Congress has enacted six statutes amending the patent 
laws, and the courts have decided 2,000 patent cases since the third edition 
of this book was published in 1895. Two-thirds of these decisions were 
confined to questions of fact, the judicial answers to which contain no new 
material for a law book. But nearly 700 of those cases were found, upon 
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careful examination by me [the author] to contain contributions to the 
patent law. Those contributions, together with the amendments made 
by the six statutes, have been collected by me [the author] and have been 
written by my own hand into this text-book in their proper places.” 
The author further says with becoming modesty: ‘‘I have now con- 
ducted one side or the otber of nearly three hundred patent litigations 
in most of the States of the Union, and I have delivered many courses of 
lectures on the patent laws, in Cornell University, and in the University of 
Michigan. These Jabors, and the writing, during twenty-three vears, of four 
«ditions of this text-book, and the studies incident to the litigations, the 
lectures and the authorship, have made me well acquainted with the patent 
laws of the United States.’’ After this handsome advertisement by the author 
of himself and his book, we are afraid to say more for fear of offending his 
shrinking modesty. But he proceeds to say: ‘‘ The analysis and arrangement 
of those laws, in the first edition of my book, have proved to be suitable, and 
will probably prove to be permanent; but the second and third editions were 
much enriched in detail by hundreds of new points collected from the sources 
of the law; and the fourth edition contains more than 600 new and material 
differences from the third. Future years will bring still farther evolution of 
the patent Jaws; and I hope that future editions of this book, written by my 
hand, or by the hands of others, will formulate that evolution from period to 
period.’? We hope so, too; but we would respectfully suggest that, instead 
of being written by the author’s hand, it be dictated to a capable stenographer. 

Levity aside, this appears to be the standard American work on patent law. 
It is found on the shelves of every practitioner of any importance in that law; 
and itis only necessary to call the attention of those who practice in that law 
to the fact that a new edttion of the work has been issued. 


\ 

THE CONVEYANCE OF ESTATES IN FEE BY DEED.— Being a statement of the principles of 
law involved in the drafting and interpretation of deeds of conveyance and in the 
examination of title to real property. By JAMES H. BREWSTER. Indianapolis: The 
Bobbs-Merrill Company, Publishers. 


An author knows better than any one else what his purpose was in writing 
his book and what its contents actually are; and therefore we quote from the 
preface of the learned professor of the University of Michigan who modestly 
refrains from adding his title to his name on the title page. He says: — 


The purpose of the writer has been to state the principles of law applicable to the 
transfer of the title toreal property by deed, in such manner as to assist one in drafting 
andinterpreting the instrument of transfer. No one whose attention has been directed 
to the questions that have arisen, and that are likely to arise, in the construction of deeds 
of conveyance, is apt to failin properly drawing a deed; he encounters serious practical 
difficulties, however, when, in the examination of tiiiec, it becomes necessary for him to 
construe instruments that have been prepared by others unaware of these questions. 

In the following pages a general view of the deed is first given; its several parts are 
then considered in the order in which they follow one another in the form that may be 
used in any State. After the delivery of the formally completed instrument is discussed, 
certain restrictions on the general freedom of alienation, are considered. While the 
recording of conveyances has not been made especially a subject of discussion, it has been 
necessarily referred to at many points, and a chapter is given up to suggestions as to the 
examinations of title and one to the registration of title under the so-called “‘ Torrens 
System.” * * * From the great number of decisions an attempt has been made to select 
those — chiefly from among the more recent — that best illustrate particular topics and 
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indicate modern tendencies. * * * Those most familiar with this important part of the 
law of real property will most readily conceive the difficulties involved in treating it 
within the compass of a single volume. 

After treating of the several parts of a deed and its execution, the author 
takes up in several chapters the capacity of the parties to make or take con- 
veyances, the capacity of infants, persons of unsound mind, of married women, 
of corporations, of aliens, of convicts and of persons disseised. There isa short 
chapter on Examination of Titles and finally one on Registration of Titles 
under the so-called Torrens System. 
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J. M. DICKINSON, 
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